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PREFACE, 


Far Author is at length enabled to ſul- 
fil his intention of giving a ſecond volume 
of a Treatiſe on Copyholds. The firſt, 
indeed, was, ſo far as he was empowered 
to make it, complete in itſelf: it em- 
braced the law relative to the NATURE, | 
CREATION, TRANSFER, AND DESTRUC=- 
TION, OF COPYHOLD INTERESTS. There 
remained, however, ſubjects which he 
conſidered as neceſſury to be treated of 
under the learning of copyholds, and 
which could not, with any propriety, be 
ſufficiently inveſtigated in that volume, 
without deranging the plan of the work 
and deſtroying the connection which he 
eq wiſhed to preſerve. In the preſent vo- 
5 lume, therefore, he has treated of the 
 CusroMary CourT, of CusToMs, of 
TFT FREE- 


PREFACE, 


FREEBENCH and of CuRTESY, of GUAR- 


DIANSHIP,iof LICENCE, of H£krors, of 


Sv, of RENT, of CORPORAL SERVICES, 
and of THE APPLICATION or THE STA- 


TUTE-LAW To CoPYHOLD PROPERTY. 


He has purſued the ſame method in the 


preſent, as he purſued in the former, 


volume. He has been brief; and, where 


the ſubject permitted him, he has endea- 


voured to extract conſiſtency: This he 


found, however, was not always even to 


be hoped for. He found: reporter againſt 
2 reporter, and caſe againſt caſe. He found 
conſequences continue when their cauſes 
had ceaſed, He found concluſions, which 


juſtly followed from premiſes which once 


exiſted, applied to inſtances in which 
thoſe premiſes could not exiſt, He found 


arbitrary aſſertion adopted by ſervility, 


cCheriſhed by prejudice, and at length ma- 
tured into doctrines whoſe law could not 
be queſtioned, but whoſe abſurdity was 


. too 
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doo apparent to be denied. It muſt not, 


therefore, be wondered at, if, when ſo 


ſituated, he has, in ſome inſtances, left 


the law in all its glorious uncertainty: and 
to ſuch uncertainty muſt it always be ſub- 


ject, while we conſider common: ſenſe as 
ſubſervient to precedent, and ſuffer the 
blunders of one age to be the criteria of 
right in another. 


Much till remains for inveſtigation. 


Our laws of property are ſo connected 


with each other, that ſome relation to the 


doctrine of copyholds may be traced in molt 
of them. What, however, may be deemed 
neceſſary to a ſyſtem of copyhold law 
which is not treated of in theſe volumes, 


the Author muſt leave to thoſe who have 


2 5 better health, and are better calculated 


for the undertaking, than himſelf. 


Much, too, may be expected which did 


not belong to him to perform. It has 


A 5 { even 


vil 
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even been intimated to him, that the Jaw 
relative to CounTs-LEET was expected: 
but he muſt beg leave to ſay once more 
that he was. writing on the law of Copy- 
_ HOLDS; and ſurely the law of courts-leet 
formed no. part of that law. He might 


as well have given a diſſertation , upon 
thunder, or upon the ſeat of the ſoul. 


He has ſometimes, indeed, incidentally 


noticed the laws relative to freehold, when 


treating of thoſe relative to copyhold, 
property; but it Was only by way of illuf- 
tration, or becauſe they could not be ſe- 
parated. 


In order to render the work more gene- 


rally uſeful and more eaſy to be conſulted, 
the Author has incorporated the jndex to 

| the caſes into one alphabet; as he has alſo . 
done with the general index. 


In the concluſion of his preface to the | 


n volume, he intimated that, 2s. 


the 
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the preſent one would, in many parts, 
relate more immediately to local matter, 
the communication of any curious entries, 


cuſtoms, &c. relative to particular manors, 


would be much eſteemed. He was in- 


duced to make ſuch intimation from being 


ſenſible that ſuch entries, & c. though im- 


mediately of local relation, frequently il- 


luſtrated the general law. However, it 
only remains for him to ſay that not a 
ſingle communication has been made to 


him in conſequence of what he then ſaid; 


and,; therefore, he has no one to thank. 


The communications which he received 


were from friends, who made them inde- 


pendently of that intimation, and towards 5 
whom. he ſhall retain a juſt ſenſe of gra- 


Wiuate ver the defects of thisTreatiſe may 

be, the Author now commits it to the world; 
conſcious that ſome pains have been taken 
5 0 


ix 
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to make it uſeful, and ſatisfied that they 

will not be wholly diſregarded by thoſe, 

the approbation of whom only, he feels 
any wiſh to obtain. 


( | 1 


CONTENTS. 


& i 


CONTENTS, 


CHAP, 1. 


OF COURTS. 


Or Juriſdiction under the F eudal Lens 110 Cri- 
minal Cauſes, 2.—(Court Leet, 3.)—In Civil 
_ Cauſes, 4. =Court-Baron, ib —Cuſtomary-Court, 
ik Who may hold a Cuſtomary-Court, 6. Par- 
eeners, ib. —Dowreſs, 7.—Grantee of the Free- 
hold, 16.— Where to be held, 8.— Within the Ma- 
nor, or Honour, ib. Courts held in the open Air, 
9.—Under Trees, 13.—In the Gates of the City, 
15.— Halls, 16.— When to be held, 19.—-Requi- 
ſition to hold a Court, 20.— Holding a Court in the 
Night, 21. Who ſhall preſide in the Cuſtomary- 
Court, 22.—Lord pro tempore, ib.— Lord fits as 
Chancellor, 24.—Steward, 25.—Under-Ste ward, 
28.— Manner of holding a Cuſtomary-Court, 1b.— 
Notice, i4.—Form of the Notice, 29.—Stile of 
the Court, 30.—Opening of the Court, 32.—Suit- 
ers called, 33.—Eſſoigns, ib, —Homage ſworn, ib. 
EC Oath, 16.—Plaints, 34.—Form of the Plaint, 
35.—Formedm, 36.—Entry in the per, 1b.—Li- 
mitation, 37. Ejectment, ib. — Error, how re- 
5 dreſſed, 


xi CONTENTS. 
dreſſed, 38.—Recoveries, 39.—Fines, ib.—Pre- 


ſentments, 42.—Proclamations, 43.—Surrenders, 
&c. ib.—Minute-Book, ' i6.—Diffolution of the 
Court, tb,—Rolls, i#.—May be amended, 45.— 
Inſpected by the Tenants, ib.—Are Evidence, 46. 

-- — Forging Rolls, 47.—Deftroying them, ib. 


CHAP, II, 
| OF CUSTOMS. 
What, 54.—Requiſites of a Cuſtom, 55.—Muſt be 


immemorial, :b6,—uninterrupted, 7b,—peaceable, ib. 
—reaſonable, ib,—certain, 50. - compulſory, 1.— 
not inconſiſtent with another Cuſtom, ib. nor con- 
trary to the prerogative, ib.— Trial, 16.— Proof, 
57. Evidence, 58. Cuſtoms taken ſtrictly, 59. 
 Borough-Engliſh, 60.—as to Collaterals, iÞ,—as 
to Lineals, #5. —Tenant dying ſeized, 61,—Sur- 
renderee, 62,—Ce/tuy que truſt, ib. —Remainder, : 
63.—Reverſion, ib. Rent, ib. —Eſtate per Autre 
Vie, 64.— Child en Ventre ſa Mere, ib. 1 Cuſ- 
toms running with the Land, 65. 


CHAP. 230 
OF F REEBENCH. 


What, 68 98 70. —Freebench only dais 
by cuſtom, 72 Does not attach till the Death 
of the Huſband, 73. How defeated, 74.—No 
Freebench of a Truſt, 79. —but Freebench ſhall 
be ſubject to a Truſt, 82.—Freebench againſt, the 
Lord by Eſcheat, 85.—or Grantce of the Freehold, 
ib. Widow to have the whole or a part as her 
Free- 


— — — = — 
— a — — — . > —_ 
Re 2 = — —— — — — — — — — . 1 — — — — — 
rr, . ‚⏑ % Pffęg¶ ß ̃ ˙ͥu(l᷑̃ĩ —. K e at As > om Ir AA at - 
o 1 4 


— — — — 
— — — es 


ad 


Y : 


l 
11 
il | 
| 
4 
' 
1 
1 
it 
l 
Nl k 


CONTENTS. 


A, Freebench, 87.—For what Eſtate, ib.—Freebench 


is a continuation of the Huſband's Eſtate, 89.— 
When the Widow may enter before admittance, ib. 


When not, 90.—Aſſignment, ib.—Plaint, 6.— 


Damages, 91.—Admiſſion, &c. ib.— CRT ESV, 92. 


CHAP. IV, 


OF GUARDIANSHIP. 


Proclamation for the Heir to claim, 96.—Seizure on 
non-claim, ib. — Quonſgue, 97.—Infant Heir not 
bound by non- claim, 98.—Age of Majority, 1b.— 
Guardian in Chivalry, 99.—in Socage, 100. —by 
Cuſtom, ib. —of Copyholds without Cuſtom, 101. 


Ander the Statute 9 Geo. for admittance, 102.— 
Under the Statute of Car. II. by Will, 103.— 


Duties of the Guardian, 105.—Forfeiture of the 
Wardſhip, 107.,—Revocation of Wardſhip, 108. — 
Form of Appointment of Guardian, 109. 


CHAP. v. 


OF LICENCE. 


What, 111 3 may grant a Licence, 16.—Lord 


having a particular Intereſt only, ib. —Lord by 


Wrong, 112.—Lord by Right cannot affect the 
Freehold except as to his own Intereſt, 113. 


Steward, 117.— The Copyholder muſt purſue his 


Licence, ib. Licence on Condition, 119.—Li- 


cence to Demiſe for Life, not good, ib. Licence 


to a Tenant in Tail, 120.—Agreement for Li- 
Fence, ib. —Cuſtom in caſe the Lord refuſe Li- 
885 . | cence, 


XIV CONTENTS. 


+. cence, ib. Term under a Licence is a common- 
law Intereſt, 121.—F orms of Licence (In Court), 
121.— Out of Court, 122. —Covenants in a Leaſe 
under Licence, ib. To fell Timber, 123. 


CHAP. VI. 
OF HERIOTS. 


Nature and Hiſtory of Heriots, 126.— Military He- 
riot, h,—Commuted, 127.—Frequently confounded 
with the Relief, 128.— Villein-Heriot, 75. Whe- 
ther originally gratuitous, 130.—Divifion of He. 
riots, 131.—Heriot-Cuſtom, ib. —Heriot-Service, 
133.—Heriot, what, 138 —Beſt Animal, 139.— 
Dead Good, 142.— Sum certain in lieu of Heriot, 
143.— Sum certain, or Beſt Good or Beaſt, ib.— 
Sum certain if no Beaſt, 144.—Due on whoſe 
Death, ib.—Tenant, 14.5.—Stranger, ib.—Tenant 

in F ee, for Life, for Vears, at Will, ib. Meſne, 
146.—Diſſeiſee, ib. —Surrenderor of a Copyhold, To 

147.— Joint-tenants, ib.—(Sole Tenant, 148.)— 
Parceners, ib,—Tenants in Common, 149.—Re, 
verſioner, i6,—Particular Tenant and Remainder- 
men, ib. Perſon having an Intereſſe Termini, 150, 

' —Ceſtuy que Truft, 151.—Feme Covert, ib,—Huſe 

band, ib. Tenant by the Curteſy, 152.—Dowreſs, 

_ #b,—Corporation,.155,—Several Tenements, 1b6.— 
Heriot on Alienation, ib. Ceſſion of the Tenancy, 
156, —Particular Intereſt of Freehold, 157;—of 

| Copybold, ib.—Reverſion, 158.—Alienation of 
part of the Lands, 159.—Multiplication of Heriot 

by Alienation of part, 5,—though the original 

_ Tenant re-purchaſe, 160.-ExtinEtion by purchaſe 
g OR mf 


CONTENTS. 


of the Lord, 15. —on Eſcheat, i.—The Property 


in an Heriot becomes immediately veſted in the 
Lord, 162. —-who may bring Trover, &c. for it, 
1b. —Seizure, 163.— Diſtreſs, 1067. —Alienation of 


Chattels to defraud the Lord, 168. 


_ CHAP, VII, 


OF-SULT.. 


Who ſhall do Suit in the Cuſtomary-Court, and who 


not, 173.—A Perſon holding a particular Intereſt 


by Copy, ib.—but not the Leſſee of a Copyholder, 
174.— Women, ib.—Huſband, ib.—Curteſy, 175. 
—Infant, ib.—Heir before admittance, 176.— 
The King, 7b6.—A Corporation, ib. Suit cannot 
be done by Attorney, 177.—£ſſoign, 1b.—Suit com- 
pelled under Forfeiture, ib.—by Diſtreſs, ib. by 
Amerciament, ib.—Diſpenſation of the Forfeiture, 
178.—Maonftraverunt, ib.—Replevin, ib. Com- 

| pounding Suit, ib. —Suit by Tenants in Common, 
Coparceners, and Joint-tenants, 6,—Contribution, 


FS © 


CHAP. VIII, 


OF RENT. 


Forfeiture for Non-payment, 180.—Diſtreſs, ib.,— 
Lord has no Remedy for Arrears after parting with 


the Manor, Sed quere, 18 1.—Ancient Rents, ib.— 


Rents of Aſſize, ib,—AQion, 182,—Avowry, ib. 


— 


CHAP. 


XY 


"0 CONTENTS, 
CHAP. IX. | 
' OF CORPORAL SERVICES, 
| Boon "OY 184.—How enforced, ib. 
; FEALTY. See vol. 1. p. 263. 


| CHAP. x. 
Of STATUTES. 


Introductory Remarks, 185.—Statutes which extend 
to Copyholds, 189.—Statutes which do not extend 
eee, ns 


CONCLUSION, 197. 


% 


ON COPYHOLDS, 


ON 


 COPYHOLDS. 


CHAP. I. 


OF COURTS, 


| TRY to the feudal law, every of jurifdics 
Chief or lord hada juriſdiction commenſu- gy 
rate with his territory. The king, as ſu- Laws. 
 preme or chief lord, or lord paramount, 
had authority over the whole realm. The 
alderman, or carl, had juriſdiction over 


his county; and each baron, or chief, over 


his manor or lordſhip: and thus was juſtice 


| brought to the doors of every man. 


| As the lord, however, was not ſuffered. 
to judge in his own cauſe, nor could ex- 
vol. 11. B ö 


1 4 


In criminal 
cauſes, 


COURTS, 
erciſe authority over a perſon who was the 


tenant of another chief, if any diſpute 
aroſe between the lord and tenant, or be- 


tween the tenants of different manors 


or diſtricts, the cauſe was brought be- 
fore the tribunal immediately above, till 
it reached the king's council or national 
court-baron. 


The juriſdiction of caCh lord originally 
extended over criminal, as well as civil, 


cauſes occurring within his manor. But, 
as the country became more ſettled, his 


authority became proportionably abridged. 
Before the national courts could extend 


their influence to the more remote diſ- 


tricts, inhabited by a barbarous and fero- 


cious race, they required the aſsiſtance of 


a chief who reſided immediately on the 
ſpot where the crime was committed, and 


who poſſeſſed an actual power to puniſh: the 
offender: but, when the people became 
more civilized, and the juriſdiction of the 
ſuperior courts became more acknow- 
ledged and obeyed, the aſsiſtance of the 


immediate chieftain became leſs neceſſary; 
E 


COURTS: 
find his authority, of "On de- 
creaſed. | 


Hence we and cht at a very early pe- 
riod the criminal juriſdiction was no 


longer conſidered as inherent in the im- 
mediate lord. All courts of criminal ju- 
riſdiction were deemed the king's courts; 


and not to be held by the ſubject without 
a ſpecial grant from the crown, or by 


preſcription, which implied ſuch grant. 


Hence, though many lords of manors are 


enabled at this day to hold courts-leet (a) Coutts-Leet, 


within particular precincts or diſtricts, 


yet they do not hold them as lords of 


manors; i. e. as being incidental to their 
particular lordſhips, but by virtue of a __ 
cial charter of the king, 


— 


. A * „— * —_— —— 
i n _— 


(a) As to treat of the court-leet is entirely without 
the plan of the preſent work, the author feels much 
pleaſure in being able to refer the reader to a pamphlet, 
in which the juriſdiction of, and proceedings in, that 
court, are treated of in a very maſterly and perſpicuous 
manner, entitled, «© The Juriſdiction of the Court-Leet : 


exemplified in the Articles which the Fury or Inquest for 


the King in that Court is charged, &c. to enquire of and 
q preſent, Se.“ printed for J. Butterworth, London. 


B 2 And, 


8 


4 


In civil 
| cauſes. 


a 
Sour. 


ſtriction. 
huold pleas of perſonal actions where the 
debt or damages amounted to forty ſhil- 


Court baron. 


And, even in their civil juriſdiction, the 


lords ſoon began to experience much re- 
They were not permitted to 


lings: nor could they intermeddle witn 
the right of freehold of their tenants but 
by virtue of the king's writ. 


The court-baron, thus reſtricted, was, 


however, incidental to the manor; it was 


a neceſſary and inſeparable concomitant, 
And to the court-baron every freehold 


tenant of the manor was, and is ſtill, obliged 
to do ſuit. 


Thus the court- baron was the court of 
the frank-tenants; and in which the vil- 


lein, or baſe-tenant, could not appear. 


The lord, therefore, held another court for 
thoſe perſons who held of the manor by 


villein or baſe ſervices, who were dependent 
on his will, or claimed merely by cuſtom ; 


and which therefore took the appellation 
of the villein, the baſe, or the cuſtomary 
court, 


of 


COURTS. 


Of this court, as contradiſtinguiſhed from 
the court-baron, am I now to ſpeak: for 
with a court-baron, as a court-baron, copy- 
holders have nothing to do. The cuſtomary 
court, or court of villeins, or, at leaſt, of 


thoſe who hold by villein or baſe tenure— 


and the court-baron, or the court of the 
freemen, or of thoſe who hold by frank- 
tenure—have, indeed, been too generally 
confounded ; though they are in their na- 
ture moſt evidently diſtinct (6b). 


The perſon who held by villein ſervice 
was not the peer of him whoſe tenure was 
free: nor, conſequently, could he owe 
ſuit to a court where the rights of the 
frank-tenants were cognizable. And, on 
the other hand, the freeholder could owe 
no-ſuit to a court which could only take 
cognizance of rights with which he could 
have no concern. 


The cuſtomary- court, however, like the 
court-baron, was incident to the manor. 


U˙uꝛ aIrꝓꝛ ² 


* : 


(b) See Matt. N. LXXXVIIL, and LEXXIX, 
to Gilb, Ten. p. 432-4. | 
B 3 If 


6 . COURTS. 


If there were tenants who held by villein- 
ſervices this court followed of neceſsity; 
as without this court the buſineſs of the 
latter tenants could not have been tranſ- 
acted. . 


Who may Every perſon, therefore, who has a ma- 
. nor of which others hold by copy or baſe 
tenure (c), may, as a neceſſary conſe, 


_ quence, hold a cuſtomary-court. 


[Paromers Whenever a manor, therefore, becomes 
divided (d), ſo that part of the copyhold- 
tenants is allotted to one, and part to ano- 
0 ther, it ſhould ſeem the cuſtomary-courts 
muſt be accordingly multiplied (e). As 


— 
* 3 


(c) For it is not neceſſary that there be any /ree- 
tenants holding of the manor: for if all the ree- 
tenancies eſcheat, or the lord releaſe the tenure and 
ſervices of all his free-tenants, yet he may hold a 
customary-court for his copyholders. 4 C. 26, b Mel 
wich's caſe. ED 


(d) See Ante. vol. i. ch. i. p. 16. 

0 In the book of Doomſday is the following entry: 
6 Frs: tenuer: in paragio, 959 habuit Haula:”— 
Berchſcire: Terra Giſlebti de Bretevile. — Hevaford, 
in Merceha: Hd: © 


1 5 one 


one lord could not hold a court for ano- 
ther, each muſt have held a ſeparate one 
from the nature of the thing; as the court 
mult be holden by ſome or other, that the 
tenants be not injured, 


So if the widow of a lord be endowed Dowreſfs. 
of the manor, and ſeveral copyhold te- 
nements be aſsigned her in dower, ſhe 


may hold a cuſtomary-court for the copy- 
8785 en ( 7 *. 


80 if the freehold of ſeveral, or of all, the Grantee of 
the freehold. 

coyphold tenements of a manor be granted 

or demiſed to a perſon, it is ſaid (g) that 

the grantee may hold ſuch court: though 
the grantee of the freehold of a /ingle copy- 
hold cannot (h). If no court could be 

held by the grantee of ſeveral copyholds, 

at leaſt, it might be attended with preju- 


— — — 
2 — 


— 22 —— 


7 Cre. Eliz. 661. Gay v. Kay. 


(8) Ibid. 662. Sir Chriſtopher Hatton's caſe cited: 
3 Leon, 109. S. C. cited. 4 C. 26, a. and b. Mel- 
vin caſe, and Neale & Jackſon. 


0 4 G. 24. b. and 25 a. Murrel & Smith, and 
Neale & Jackſon, ubi ſupra. 


Þ 4. dico 


COURTS, 


dice to the copyholders; which it would 
be wrong to ſuffer as a conſequence of the 
lord's own act. But it ſeems clear that the 
_ * grantee could not make à net grant of an 
eſcheated or forfeited copyhold, to be held 


'Y copy 182 0. 


Where to be A cuſtomary- court ſhould be kept within 


held. 


Within the 


Manor, 


or honour, 


the manor for which it is held (4). And 


this not only from the manifeſt incon- 


venience which the tenants might ſuſtain 


from being compellable to go wherever the 


lord ſhould be pleaſed to require their at- 


tendance, but from the known feudal prin- 
ciple already noticed that a court was in- 
cident to every diſtrict, and juſtice brought 
home to every door; which principle 
would be fruſtrated by the lord's obliging 


the tenants to go elſewhere for juſtice, 


II, indeed, the lord have an honour ex- 


tending over ſeveral manors, a court held 5 
ny WAS within the honour may be good 5 


ating 


— — — 
mY — . — ? "fg * - o 


60 See es vol. i. * i. p. 18. 


( Cs. Litt. 58. a. and ſee Co. Copyb, C. 31. Fr. 
47—8. 50. 4. Ge. 24. a. Clifton & Moligeus- 


— 6 > — — 


by 


COURTS. EE 


by cuſtom (H, as to the cuſtomary tenants; 
though not, perhaps, as to the free; as the 


former were more dependent — the 
lord. 


But it may be held any where within the 
manor, at the pleaſure of the perſon hold- 
ing it (m); unleſs ſome ancient cuſtom re- 
quire it to be held at a certain place. 


In very ancient Jr courts, whether Courts held 
for deliberation or the adminiſtration of in in my ores 

juſtice, were held in the open air. And 

when we conſider the number of perſons 

who frequently aſſembled, we may well 

conclude that they could not conveniently 


be held elſewhere (n). 


= Thus we wad in the Epp (o), that, 
ee when governors were eſtabliſhed in the 


1 8 : 1 * — „ * At. - e — . n 5 — — 
— — > — — a - ꝶ9ꝗ—-—ñ—̃ * L.A IE CITI. — * 7 


639 Cre. Car. 367. 3 v. Hone. Go. Lit. 
58. 2. 4 C. 24. a. Clifton & Molineux. 


605 So of a court· baron. | Rich. 95. b. Co. Copyh. 
. 31. p. . 
» (n) And ſee 1 Tyrr, E. if, Engl. Hurd. civ, cv: 
(se) Fab. Vil 
| beginning 


— — . BED org I Ie m—ü— — —— 
- 
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beginning and ordered to decide whatever 
differences ſhould ariſe among men, they 


aſſembled in the plain of IDA.“ 


The Welch and Iriſh, and other ancient 
nations, held alſo their courts of juſtice in 
the open air; and, generally, on the ſlope 
of a hill. The judge took advantage of 
the eminence, and alſo, as we find, of the 
wind; for we read that he very wiſely ſat 


with his back to it, and ſo opened the 


court; and the people being ranged be- 
neath him, he could both 155 and be ſeen 
more commodiouſly () 


5 Indeed, ſo prevalent was this cuſtom . 


among the Britons, that the “ top of a 
hill,“ or © eminence,” became, at length, 


ſignificative of a court of juſtice; and the 
names of ſeveral perſons who had juriſdic- | 


tion were alluſive to 1 q). And veſtiges 


— 
CI „ — - we 


65 See 1 Mpit. Manch. B. 1. 0 8, p. 277, &c. 4to. 
and 376, 8vo. aud the authorities cited. Camd. Brit, 
Ile of Man. Spelm, Gloſs. voc. Mallobergium. 


| (4) See Owen's Welch Dict. voc. i, Brezyn, 
Breyr, Crug, Kc. 


of 
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of this cuſtom remain among us to this- 

day in the Moot, or Mute, or Parling 

Hills, ſtill known in various parts of this 
and the neighbouring iſlands ). 


In the eleventh century, we find a court 
held on Pinnenden Heath, near Maidſtone 


in Kent, at which not only the men of 


that county, but of ſeyeral others, were 
aſſembled on the great cauſe between Lan- 
Franc, Archbithop of Canterbury, and Odo, 


Biſhop of Bayeuz in Normandy and Earl 


of Kent, relative to ſeveral manors, &c. 


claimed by the latter; and which con- 


- tinued for three days {s). . 


And, at an earlier period, a county- 


court is ſaid to have been held at Eareth 


in the ſame county, when Archbiſhop 
Dunſtan {wore that certain lands belonged 


to Chrift's Church at Canterbury, and St. 


Andrew's at Rocheſter ; which oath of Dun- 


ne was, as we read, confirmed by the oaths 


ti _— * l 


| 43 Spelm @bþ. vV, Feen 2 Whit Manch. 
bi. ſup. 
of vide Eadmer, 9. & gell. Spicileg. 197. 


is ” 2 
* 
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of a thouſund other perſons choſen out of 
Eaſt and Weſt Kent, Eser, Middleſer, and 
Suſſex %. 


And we are told that the celebrated 


place in this kingdom where the articles 


of Magna Charta were ſigned by King John 
was denominated Runemed, which ſigni- 
fied, according to Matthew of Weſtminſter, 


pratum Conſilii; becauſe, in ancient times, 
it had frequently been uſed for holding | 
great councils of the realm %. 


F ; 
y_ — g . * 


W * R N i ——_— 
— f . ; a 


(%) Lamb. Peramb. Rent, 441—3. tit. Eareth, who 


cites the Text. Ro. Among the Welch we find a 


mode of trial by three hundred COMPUTEICors. See the 


Lat. 1 Hen. 5. C. 6. 


o 1) Ipſo Anno, maximus tractatus habebatur inter 


Regem & Barones, de Pace regni, inter Stanes & 
l iudeſoram, in Campo qui dicitur Runemed, quod in- 
terpretatur Pratum Conſilii, ed quòd ab antiquis tem- 
poribus ibi de Pace regni fæpius conſilia tractabantur, 


Sc. Matth. Westm. lib. ii. fol. 13-4. Sub. An. 1215. 


And ſee Blackst. Introd. to the Great Charters, pref. 
xxiii. and Squire on the Anglo-Sax. Gov. S. 60. N. 2. 


p. 173.— The Saxons held councils in the open air. 


% Sub Dis,” ſays Edgar in his Charter to Ely Abby. 


1 Tyrr. barrel e Civ. 


Far 
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For the convenience of ſhade and ſhel- Under trees. 


ter, however, aſſemblies were frequently 
held under trees. GANGLER demanded,” 
ſays the EpDa, © which is the capital of 
the gods, or the ſacred city? HAR an- 
ſwers, It is under the aſh YDRASIL; where 
the gods aſſemble every day and admi- 
niſter juſtice . 


The circumſtance of afſembling under 


trees was long prevalent among the Gothic 


nations. The ſtates of Eaft Friefland,” 
ſays M. Mallet %, © ſo late as the thir- 


teenth century, convened under three 


large oaks which grew near Aurich. And 
it is not more than three centuries ago,” 


he adds, that moſt of the German princes 


held their conferences under trees.“ 


In this kingdom alſo, the cuſtom pre- 


vailed: AvevsTINE, in the time of Ethel- 
bert, ſummoned the Britiſh biſhops to a 


r 88 


n 2 ** 8 r 1 g a — i. — 
* 


a 
"I GY k. 4 a 11 * 


1 


9 VEG YT r— * 0 I * py AM pd 2 ä 


(x) Edda. Fab. viii. 
( 70 North, Antig. val, i, p 53. n. on 


ſynod 


S 
; 
- 
: 
: 
: 
| 
i 
* 
. 
Wot | 
= | 
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ſynod at a place called, in Bede's time, 
Auguſime's Oak (x. 


The Wapentake of Seyre Ake in the Weft- 


Riding of York/hire, and the county of 
Berks, are ſuppoſed to have taken their 
name from remarkable oaks under which 


the inhabitants were uſed, in particular 
emergencies, to convene, and conſult about 


public affairs 7%. 


And the ingenious tranſlator of Mallet 
informs us that he knew of a manor in 


Shropſhire where the manor-court was 
held at the time he wrote under a very 
aged aſh-tree; where the ſteward called 
over the copyholders and formed a jury, 


and then adjourned the court to a neigh- 


bouring inn for diſpatch of buſineſs %%. 
| And a ſimilar cuſtom i is known to the au- 


a 4 5 5 
1 . 1 . . — — — 
— 5 9 


VE A 


(⁊) See 1 Tyrr. Hist. Engl. 160. Sub Ann, 604. 
and Camd. Brit. in Morcesterſpire, and Gibſon's n. 


(a) Tranſl, n. (# K*) to Mall. N. A. vol. li. p. 50. 
and Camd. in Berk Hire. 


(6) N. (*,*) to vol. ii, p. 56, 


thor 


Ir 


4 
| COURTS. 
thor of theſe pages to have provatien within 


other manors in the ingen 


In the b aenhey of countries, juſtice In che gates 
of the city. 


was adminiſtered m the moſt public man- 
Her. Among the ews the judges. ſat in 
the gate” of the city; and we are told 
that the cuſtom continues to this day in 


various { nuded of the Eaſt 8 


— 


The cuſtom is alluded to my Homer, and 


apes to have been PEACHES at Rome. 


15 our own nation we have inſtances of 
a ſimilar practice. It ſeems alluded to, 


-- at leaſt, 1 in a Jaw of Ar (4). 


The conſtable of dle caſtle of Dover is 


forbidden, by ſtat. 28 Ed. I. c. 7, to hold 
certain RO «y 4 ports du chaftel A 


— - 
y 0 1 . * — 2 


— „ 


4 See day. Chron, Heb. Bib. = & Pate Clin. 
b. 1. c. 20. f. 7. p. 112— 13. and notes. 

Dr. Shaw ſuppoſes that the court of the Gd 
Seignior was called the Port from the circumſtance of 
the king's diſpenſing juſtice at the gate among the 
oriental nations. Trav. 253, and ſee Falc. ubi ſup. 

(d) See Seld. Tit. of Honour, part 2. ch. 6.1. 4+ 
p. a | 
as 
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as the author of . Obſervations on the Sid= 
tutes very juſtly remarks (e), ſhould be 


_ tranſlated © at the gate,“ and not © within" 
it, as it is uſually rendered. And the ſame 
learned writer gives us a paſſage from La 
Vie de S. Louis (p. 13,) wherein are men- 
tioned “ les plez de la porte (i. 


Plaints, too, were frequently heard and 


determined, and canonical purgation made, 


at the doors of our churches. Whence it 


has been conjectured, that ſuch was the 


cauſe of the porches of churches being 


generally builded ſo ſpacious (g). 


When the gods, according to the Ice- 
landic mythology, had aſſembled in the 


| . of Ida, „their firſt work,” ſays the 


2 ** ——_—c. . ry PX 4 3 


— — k TY 


0 P. 16—3. 
(F) In France it was anciently the e to pre- 


ſent petitions or complaints to the king at the gate of 
his palace. See Mill. Vieu of Tl Gov. b. 2, c. 3. 


P-; 323. 


(g) See Fac, Dia t. Suthdure, In the time of 


Henry the Sixth, the ſouth porch was, ſometimes at 
leaſt, appropriated for chriſtenings and weddings, See 


the Will of Hen. VI. Coll. of Roy. Wills, 297, 4to. 


It was uſual alſo to endow the wife at the church door; 


« ad oftium eccleſiæ.“ See Litt. 1. 39. | 
. 1  FEdaa, 
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* Edda (h), was to build a hall; wherein 

x are twelve ſeats for themſelves, beſides the 

' throne, which is occupied by the univer- 

C ſal father.” Veſtiges of a cuſtom ſimilar 

_ to this of twelve ſeats being erected, 

- F whereon the chiefs ſat in council or in 

the diſpenſation of juſtice, are frequently 

J met with in moſt of the northern nations, 
| and even in this iſland. “ Such, in thoſe 

: rude ages, was the hall of audience,” ſays 

A Mallet (i). | LG 

5 Thus was the hall allotted for the ad- 
miniſtration of juſtice. William the Con- 

queror eſtabliſhed a court in his own hall, 

: which was thence denominated aula regia, 

. or aula regis, and was the ſupreme court 
x of juſtice in the kingdom; and in it the 


king himſelf, or the capitalis juſticiarius 


* 


A . i. 4 n SAP" 


© Fab. N 
(i) Nor. Antig. v. 2. p. 45, N. (). 
(4) 3 BI. Comm, c. 4. p. 38. 


A— 


totius Anglie preſided (4). It was for this 
court that William Rufus builded Weſtmin- 


Wen n yr oe cron Tag 
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The great men who had any particular 
juriſdiction held their courts alſo in their 
halls; which, in early days, were the moſt 
ſpacious apartments in their manſions. 


Hence the term Hall was frequently ap- 
plied to a court-baron (1); as the word 


bre was among the Welch (m). Hence 
the town-hall, ſhire-hall, &c. 


And it 1s obſervable that in many parts 


ok the kingdom, the manor, and, from 


thoſe, other great houſes, are called 


alls!“ as, in other counties, they are 
denominated “ courts,” (n) molt evidently 
from the court-baron held in them. In 


lome they have the appellation of places,” 


moſt probably from the ſame cauſe—trom 


pleas 2 ner held N. 


* ha" EI" * 1 * 4. 3 4 8 1 r 
— — = — | 4 


— —— 


(1) Vide PR hl. voc. 2 
(in) Ante, p. 10. 
() Hence too the royal reſidence or folie was 


„ a... ts... 


called, by way of eminence, * the court.“ Hence, 
as Hottoman obſerves, came the common ſaying, when 


people went to the king's hall or palace, © We are 


going to court 3” becauſe they ſeldom approached the 
king but upon great occaſions, and when a council 


was called. Franc. Gall. ch. x. 
(% From Placitum. See Hottom. Franc. Gall. c. x. 


The 
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The tourtbaron was to be heid from Whep to be 


| three weeks to three weeks /p), or, as 
ſome think (7), as often as the lord choſe. 
And it ſhould ſeem clear that the lord 
may hold a cuſtomary court as frequently 
as he pleaſes (r), and compel the attend- 
ance of his tenants who hold by villein 
or baſe ſervices; _ 


In tlie ſupplement to Coke's Copyholder 
(5), it is ſaid that the lord is not compella- 
ble by his copyholder to hold or call a 
court to accept a ſurrender. But it ap- 
pears ſufficiently eſtabliſhed that he is 
compellable, both in equity (z) and at 
law (u), to hold a court, if the buſineſs 


of the eee tenant requite 1 
Pre- 


19012 Britt. Ou 120. 

(7) Co. Cpyb. ſ. 31. Tr. 50. 

(r) Supplem. to Co. Copyb. . 3. Tr. 149. 

(s) S. 3. Tr. 149. - 

t) Nels. Rep. in Chan. 12. Moor, et al. v. Lord 
Huntingdon. Dyer, 264. a. Roſwell's caſ. 

Lord coinpeliable to Tee” 2 ere F. N. 47 


| 12. D: 


(u) By mandamus, The King v. Lott | Lonſdale, 
Hil. 39 Geo. III. 2 1255 
* 8 S1 It 


Previouſly, however, to an application 
being made to a court, either of law or 
equity, a regular demand or requiſition 
ſhould be made by the perſon or perſons 
intereſted, praying ſuch court to be held; 
which, if general, may be to this effect: 


N « To the ſteward of the manor of Fair- 
F | ; | 
Court. hurſt, in the county of — 


« We whoſe names are hereunto ſub- 
ſcribed, being tenants of the ſaid manor 
of Fairhur/i by copy of court-roll, do 

requeſt you to hold a general cuſtomary 
court, in and for the ſaid manor, as ſoon 
as conveniently may be ; and, in the mean 
time, to do and cauſe to be done ſuch 
matters and things preparatory thereto as 

appertain to your office of fteward ; as 
well that the rights and cuſtoms, both on 
the part of the lord of the ſaid manor, 


— 


* es at, a — 8 - — c „ * 


It is too greatly to be feared that a ſteward fre- 
quently defers holding general courts, that the tenant 
may be induced to requeſt a ſpecial one; by which an- 
additional fee would be put into the pocket of the ſaid 

honeſt man. 11 
and 
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and of us and others the copyhold tenants 
thereof, may be recognized and preſerved, 
as alſo for the diſpatch of ſuch other buſi- 
neſs as of right ought to be done and 
executed at ſuch general court, and which 
now appears to us to render the holding 
of the ſame with all convenient ſpeed 
both adviſable and requiſite. 


pony A.B 
Dated this day of CD 
one thouſand, &c. "WF; 

$ c. 


The holding of a cuſtomary court in Holding a | 
Court in the 
the night, or, at leaſt, after the ſetting g Night. 
of the ſun, has been adjudged good (r); 
though no particular cuſtom for ſo hold- 
ing it appears to have been alleged or re- 


lied on 


— 


- — — 


(ﬆ) Moore 68. 85 185. 


In the manor of Kingshill in Rechford, in the county 
of Eſſex, a court is ſaid to be held on Wedneſday 
morning next after Michaelmas yearly, at cock- 
crowing, before it be well light, and which is deno- 
minated the Lawleſs Court. See Cowel & Facob, voc. 
Lawleſs Court, | 


C3 | Whoever 
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Who ſhall Whoever is lord pro tempore may hold a 


preſide in 
the cuſtoma- court, though he be only a tenant at 


5 Pur yoke will (): and even if a perſon who is lord 
enzpert. by wrong, as by diffeifin, abatement, or 
© intruſion, hold a court, his miniſterial acts 
as admiſsion, & c. would be good; though 
his grants would not be obligatory on the 
lord by right, as one perſon cannot grant 

the property of another perſon away (2). 


It is ſaid in the Supplement to Lord 
Coſe's Copa hialder (a), and in Mr, Fiſher's 
Treatiſe on the ſame ſubject (b), that a lord 
cannot hold his court in perſon ; but in 
the Supplement to Lord Coke, and who 
was the author of that ſupplement is, I | 
believe, not known (c), no authority is 
referred to; and it certainly is no autho- 
rity in itſelf; and in the latter work, re- 
ference is only made to what was urged 


(0 See Ants vol. 1. ch. 1 Of Grants. p. 24. kee. 
I.!) See Ante. vol. 1. p. 28. 74. 5 
(2) 8. 3. Tr. 149. 
(5) C. 7. p. 48 & 51, ä 
(c) See 3 Durnf, & Eaſt, 171. Doe d. Tn v. 
Reiter 


arguenda 


COURTS. 


arguendo in a caſe in Dyer d), and which 
by the way, was only to prove that a lord 
could not be his own ſteward, or, in other 


terms, that a perſon could not be his own 
deputy (e) ; which ſurely does not require 
any legal authority to convince us of— 


ſince, as repreſentation muſt neceſſarily 
exclude identity, ſo identity muſt neceſ- 
ſarily exclude repreſentation. 


| Beſides, it is repeatedly laid down in 


our books, that, in a cuſtomary court, 


the lord or ſteward 1s judge V; now 


= ſurely a perſon cannot be a judge in a 


court which he cannot hold. But as it 


A : 


bh 


6 I — 


— 


4 ) 70. b, 4 41. in the A of Withers v. Iſeham. 


(e) So in Cholmely v. Morton, 2 Show. 180. it 
was held that a mayor, if owner of a fair, could not be 


4 good ſteward of it. 
(J) Co. Litt. 58. b. 4 Co. 26. b. 


Lord Coke, ſpeaking of a fieward, (Cepyb. & 4 
Tr. 102.) ſays, „he repreſenteth the lord's perſon in 
many employments : for, IN THE LORD'S ABSENCE 


he ſitteth as Fudge Id COURT, to puniſh offences,” 

« If a LORD in OPEN COURT doth grant,” &c. 
Calth. 47. . 
„ 18 


23 
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is acknowledged that the lord may be 
a judge in a cuſtomary court, it ſhould 
ſeem to follow of neceſsity, that he may 
hold it himſelf if he pleaſes. 


But the lord has not only a legal, but 
an equitable authority. He fits in his 
court as chancellor, and“ may redreſs 
matters in conſcience, upon bill exhibited, 
where the common law will afford no re- 


medy i in the ſame kind 2 9 


Thin if I ſurrender to A, in truſt to 
raiſe a ſum of money, and the money be 


raiſed, and IT require him to re- ſurrender 


to me, and he refuſe; I may exhibit my 


bill, on which the lord may decree againſt 


A, that he ſurrender; and if 4 refuſe, 
the lord may ſcize and admit me 0. 
' This mode of petiticaing the lord was 


—— ' — * — at 


* 
CI A 6— ww — 
e 8 — — i633 0 * — — 


4 7) Co. Copyb. S. 44. p. 100—1. See Ante. vol. 1. 


pe. 8. & 90. N. (f.) Wat. Introd. to Gilb. Ten, 


xii. Moore 68—9. pl. 18 5. Co. Litt. 60.' a. 
( 1 Leon; 2. Pl. 2. 


| frequent 
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- frequent in earlier days (i), when the 
| | Court of Chancery was not fo eſtabliſhed 
/ || as it is at preſent. Nor is the petition to 

the lord by any means uſeleſs at this day: 

for as a writ of falſe judgment will not he / 

on the deciſion of this court (/), it is, in 
| ſome'cales, the only remedy which the 
| copyholder can have (I). 


But the lord need not hold his court Steward. 
himſelf, he may appoint a ſteward to hold 
it for him; and he nced not retain ſuch 
ſteward by deed: it will be ſufficient if he 
retain him by parol (m). Though, in the 
caſe of the King, or in that of a corpora- 


—— r . * TR — . O 


* * _y wad med 11 


(i) As matters of curioſity, copies of two « Eng- 
liſhe Bills,”—one preferred to the ſteward in the time 
of Henry the Eighth, and the other to the lord in the 
434 of Elizabeth, will be given at the end of this 
chapter: and for which the author is indebted to the 
friendſhip of the Rev. Mr. Corſellis, lord of the manor | 
of Wivenhoe, and the ingenious Mr. B. Strut, of 


Colcheſter. 
(4) Moore. 68. #1 165 Co. Lit. bo. a. F. N. B. 
12. B. | 
(1) See, Of reverſing a recovery, Ante, vol. 'D 
p- 162. N. (i.) | 


(m) Go. Copyb. S. 48. Tr. 104. 


tion, 


— 

— — on — 

— — — 
— — — 
- __ — — 
— — am — — — — 
. : — 8 — — — — — — — — —— nag — — 
2 hos - — — — — _ — — — — — — — 
— 8 4 — — = _ 
— — 
—— — — 
— * — — ee GAs — as — RR - BY = 

Tee ͤ-U»ÄͥF— — <5 wt Ree ny m_ - 


— — 
. — — — 


— re ee toes es 


— — 
— — — rr = 8 
— — — e —— ooo ro 


COURTS. 


tion, it would be proper, if not neceſſary, 
to retain him by patent or deed (n). 


And even if a perſon has only a reputed 
or oſtenſible authority as ſteward, though 
in reality he have no regular appoint- 
ment, yet what he does minjfterially in 
court ſhall never be queſtioned ; but he 
ought to have a legal and regular autho- 
rity to grant (0). 


But if a ſtranger, without the eb 
ment of the lord or conſent of the right 
ſteward, or without any colour of autho- 
rity, will, of his own head, come into a 
manor and keep a court, it ſeems, ſays 

Lord Coke (p), that the performance. of 
any judicial act, or the executing of any 

act whatever, will not be warranted, eſpe- 
cially if the court be kept without warn- 
ing given to the bailiff by precept, accords 

ing to the cuſtom. = 


”_ — 


(20 Co. Copyh. S. 45. Tr. 104—5. 
(% Ante, vol. 1. p. 29. 
(D) Copyb. S. 45, Tr. 105. 
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For there is a difference, as juſtly ob- 
| ſerved in Moore (q), between a ſteward' 
who has colour but no right to hold a 


court, and a perſon who has neither co- 
lour nor right ; tor if one who has colour 


aſſemble the tenants, and they do their 


ſervices,” the acts of ſuch perſon are good: 


as in the caſes of an under-ſteward, where 


the chief ſteward is dead; or the clerk or 


ſecretary of the lord of the manor who 
holds a comt without the contradiction or 
diſturbance of the lord, though he have 
no patent nor expreſs authority from the 
ſteward ; and the reaſon is, becauſe the 
tenants are not obliged to examine whe- 
ther the authority of the ſteward be lawful. 
or nat, nor 1s he obliged to render any 


account of it to them. 


80 if two perſons be appointed join!- 


ſtewards, A court held by one only will be 


good — 


(0 Moore. 112. in Knowles v. Luce. 


(r) Knowles v, Lyce, #bi ſup, 
les ſp. 1 
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 Under-Stew- 
ard. 


COURTS. 


So a ſteward may depute or authoriſe 
another to hold a court; and the acts 


done in a court ſo holden will be as legal 
as if the court had been holden by the 


chief-ſteward in perſon. So an under- 


iteward may authorize another, pro hac vice, 


Manner of 
Holding a 
cuſtomary 
Court. 


to hold a court for him (s). 


When the time for holding a general 
court is determined on, the ſteward ſhould 


give public notice where and when it 


is to be held; and iſſue out his precept to 
the bailiff or beadle of the manor, com- 


Notice: 


manding him to ſummon the ſeveral 


tenants who owe ſuit, that they perſonally 


a ak 


For no forfeiture of the copyhold ſhall 


occur by reaſon of non-performance of 


{uit, unleſs the copyholder be perſonally 


8 warned: a gener al notice will not be ſuffi- | 
cient (1). But it ſhould ſeem. that if a 


yy 2 Wo 


(5) Knowles . Luce, ubi ſup. 4 Toa, 288. Lord 


Dacre's caſe. 1 Salk. 95. Parker v. Kett. Comyns's 


Rep. 83. S. C. & Ante. v. 1. p. 29— 30. 


(t) Ante. v. 1. p. 330. | 
9 Ces ume | COPY» 
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copyholder reſident within the manor do 


not appear or efloign on a general notice 


in writing affixed to the door of the 


church or churches or other place of no- 
toriety within the ſame manor (u); and 


eſpecially if the court be held on a certain 


day, by cuſtom, as on Michaelmas or 


Lady Day in each year, that he may be 


amerced for non-attendance (r), though 


no forfeiture can incur. 


According to the report of Taverner v. 


Cromwell, by Croke (, four days notice 


was held to be ſufficient. But it would 
be proper to give at leaſt ten or fourteen. 


days; and, eſpecially, it the manor be of 
conſiderable extent. 


Ik . court to be held be merely a ge- Form ag che 
neral cuſtomary court, the notice may. be 


to the lollowing effect: 


Manor of 0 „Notice is hereby given that 
the next general cuſtomary 


Lairhurſt. 


7 0 : 5 . 8 7 z 
— TIO — * a 


3 3 
9 * a — — — — — — — 


(u) See C. Entries, 288. a. Taverner v. Cromwell. 
(*) See 3. Bulſt, 80—1. Belfield v. Adams. 
( Cro, Eliz. 353. 


court | 
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court of the right honourable —— Earl of 
, lord of the manor of Fairhurf 


aforeſaid, will be held in and for the ſaid 


manor, in the hall of the manor-houſe, 
on Thurſday, the day of next, 
when and where the ſeveral cuſtomary 


tenants of the ſame manor are hereby re- 


Stile of the 
court. 


quired to do their accuſtomed ſuit. 

| A. B. Steward.“ 

Dated this day | 
of. 11 e. 


| Previouſly tothe court being hetd, the 


ſteward ſhould prepare his minute=book $ 


and the firſt thing to be attended to in it 


is the ſtile of the court. 


The ſtile of the court is often inaccu- 


rately entered : it is not uncommon to find 


à cuſtomary court entered as a court- 


baron, though it was previouſly known 
that no freeholder would nor could 
attend (2). 5 


3 3 n e 


1 3 1 * — 


8 


(2) In ancient rolls we frequently find the entry to 


be that of © A Count,“ generally, without more; 
I „ ſometimes, 


COURTS. 


If the court be intended merely for 
copyhold purpoſes, the ſtile ſhould run 


thus : — 


Manor of . A general [or ſpecial] cufto- 
Fairhur/t.) mary court of the right ho- 
nourable Earl of , lord of 
the manor of Fairhur/t aforeſaid, held 
in and for the ſaid manor, on the 
day of in the year of our lord, 
Ke. before A. B. Eſq. chief ſteward of 
the manor aforeſaid.” 


If a court-baron be held with a cuſto- 
mary court, it would be the ſafer way not 


to mention expreſsly before whom the 
ſeveral courts are held, but to ſtate the 
| perſons generally; and fo leave it to the 
law, which will confider the proper buſi- 


PS 4 ; 3 ; . —— . \ 


a 


22 — 
— 


ſometimes, cc The Firſt Court, Yr The Second, 157 | 


&c. of the then lord. 
Curia R. F. C.“ Kich. 53. b. 


* 


Prima Curia. 7. F. Gen: Dm: Manerii pd! 


ihm &c. 
6 * Ad primam Gr * &c. 


* 


neſt 
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opening of 


the court. 


COURTS. 


neſs of each court to have been tranſacted 


betore the regular judges (a). Thus : 


Manor wt « A court-baron and general 
Fairhurſt. 


_ cuſtomary court of, &C. 


Preſent, A. B. Eſq. chief ſteward of 
the ſaid manor. 


| e 
WE i 
G. H. 


Free-ſuitors: ſworn. 
CC; | 


Copyhold tenants: 


op 3H 
IL. A. 
N. 0. ſworn. 


Kc. 
2. N. Beadle, &c.“ 


When the ſteward takes bis ſeat, the 


bailiff is to announce that the court is 


ſitting, and enjoin filence. He then muſt 
make the uſual proclamation, requiring 
all perſons. who owe ſuit to appear or 


make eſſoign. 


— 


— ** * —_ 1 ſu. _ — 5 


I” . * — 


(a) 1 Freem. 525. Ca. 707. & ſee Matl. No. 
LXXXIX. to Gi. Ton. 433. 


The 


COURTS. 
The names of the ſuiters are then to Suiter: 


called. 
be called over; and their appearance, E/- 
/oign, or non- appearance, recorded. 


al 
Io make Eſign is to juſtify the non- pyigus. 
attendance of the perſon owing ſuit, by _ 
alleging ſome excuſe, as that he is ill, &c. 
and this E/oign may, from the very na- 
ture of the thing, be made * attor- 


n. 0 ney (5). 


The ſuiters (e) who appear ſhould then Homage 
be ſworn on the homage. The foreman worn. 
ſhould be firſt choſen, and ſworn : and the 


oath may be. thus : 


« You, A. B. as 1 of this "BY Oath, 
mage, ſhall truly preſent all ſuch matters 
and-things as are preſentable at this court, 
as the ſame are already known to you, or, 

| during the ſitting of this court, ſhall come 
{t 3 5 
to your knowledge. You ſhall preſent 


S nothing out of malice, nor conceal any 
Or n 6 - | 232 
nl thing from favour or affection ; but, in all 
— (b)- 1. Leon. 104. Sir J. Braunche's caſe. 

o. (e) Who are ſuiters, &c. See 8 an. vii, Of 


Suit, 13 975 
E ot. . D 8 
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| Plaints. 


COURTS. 


things, preſent the truth, the whole truth, 


and nothing but the truth, according to 


your information and belief. So help you 
God.“ 


Then ſwear the others, by two or three 
at a time, according to the number pre- 
ſent. 


Lou, and each of you, ſhall,” Kc. as 
before. 


If any ſuiter voids preteut refuſe to be 


ſworn on the homage, it will be: a forfeiture 


of his copyhold ipfo Jacto {4). 


: When the homage are ſworn, let pro- 
clamation be made for thoſe who have 
plaints to enter them. 


| ö—ö— . 1 


© 05 Copyb. 8. £7 Fr. 132. : 


If: a Quaſer, however, refuſe to be ſworn, merely 
on account of the oath, it ſhould ſeem that equity would 
prevent a forfeiture. See Ante. vol. i. p. 353. But 


if there be not a ſufficient number of ſuiters preſent to 


make an homage, as required by the cuſtem of the 
' manor, his affirmation may be taken; and if he refuſe 
his affirmation, he would not, I think, be entitled to 
the protection of the court. 


Copybolder 


2 


as 


thus entered: “ A. B. complaius againſt 
C. D. of a plea of land, to wit, of one meſ- 
ſuage, forty acres of land, &c. with the 
appurtenances; and makes proteſtation to 
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| Copyholders ſhall neither plead nor be 
impleaded for the tenements which they 


hold by copy, by the king's writ ; but ſhall 
have their plaints in the nature of the ſe- 
veral actions at common law (e). 


I, however, any diſpute ariſe between 
lord and tenant, it muſt, of neceſsity, be 
referred to the courts above; as the lord 


muſt not be both party and Judge ( 5. 


The plaint i in the cuflomary court is Form of the 
Plaint. ho 


follow his plaint in the nature of the king's 
writ of aſsize of Mortdanceſtor, at the com- 


mon-law ;” or © of an aſsize of Novel Diſ- 


ſeiſin;“ or“ Formedon in Deſcender at the | 


(e) F. N. B. 12 B. Lit. S. 76. 


J See. 1. Salk. 56. Baker v. Wich, & Ibid. 
185. Brittle v. Dade, & Ante. p. 1—2. 


D 2 common 


WEE > 


= 


* 
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7 


common law ;”” or in the nature of any 


other writ, &c. /g). 


Pledges to pwlecute ; 


| Joha Doe and Richard Roe. 


| ＋ 148 meaon. 


In the Per. 


* 


But if a done in tail bring a plaint in 


the nature of a Formedon, he ought to 


count of the gift made by the copyholder 
who ſurrendered, and not by the lord; for 
the lord is only an inſtrument of convey- 
ance; and nothin g paſſes from him (8). 


So if a plaint in the nature of a mt of 


entry in the per be brought, it ſhall be 


9 * — 


(gs) Litt, S. 76. Ci. Copyh. S. 51. Tr. 118, 
As a Writ of Entry en le Poſt. Moore 68. pl. 185. —in 


— ____——_—__—— cb 


"the per Co. Cipyh.S. 41. Tr. 91.—5S0 before the ſtatute 


32 Hen. VIII. C. 28. in the nature of a Cui in Vitd. 


Dyer, 264. a. pl. 38. Roſwell's caſe, But it has been 
ſaid that that ſtatute extends to copyholds ; (Cro. Car. 


43), and, if fo, a plaint in the nature of a Cui in 
Vita is become unneceſſary. See Wath. Gibb. Ten. 
109; & poſt Ch. x. 

In the nature of a writ of Dower. 4 Go. 20. b. Shaw 


e Thomſon. —Or of a writ of Aiel. 2. Freem. 106. 


| Knight . Adamſon, But quere whether a plaint in 
the nature a writ of Mortdanceſtor ever lay of Copy- 
| holds. See Wath. Gilb. Ten. 287. N. 2z. 


0 Cro, Elia. 301. Paulter v. Cornhill, & 4b. 
. 
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ſuppoſed in the per by the <opytioldex, 55 
and not by the lord (). 


But it ſhoutd ſeem that n in the Limitation, 
cuſtomary court muſt be brought within Headers] 


the time preſcribed in the ſtatutes of limi- ee ge. 
tations for bringing the ſeveral - writs at 7% K. 


107 3, a= 
common law (k). 


— 


If a copyholder make a leaſe of his Ejectment. 
copyhold, either by deed or parol, and _ 
that whether with licence or without J, 
and his leſſee be ouſted, an ejectment will 


lie in the common law courts ; becauſe 


the leaſe is a common n law, and not a x copy- 


hold, intereſt (mn). 


But it is faid that ſuch leſſee may be 
ſued by plaink in the lord's court for waſte 


* 
— — 


—H — — * r 
— — — * — 


60 Co, Copyb. 8. 41. Tr. 91. | 
(4 See Moore 411. Shaw v. Thompſon. Gilb. Tex: - 


5 178. 1 Fern. 195. Lyford Ve Coward. 2, Freen. Ee 
Knight v. Adamſon. . 


(!) See Watb. No. XII. to Gilb. Ten. 436. _ 


(in) 1. Leon. 328. Cole v. Wall. Cre. Eliz. 224. 
af C. Co. _ S. 51. I'r. 119, 120. 


D 3 done 


Error, how 
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done by him to the premiſes demiſed (). 
Yet guere as to this, as s the leſſee is not a 
— 


As an ejectment will not lie after twenty 
Fears, if the copyholder has been more 
than that period out of poſſeſsion, he muſt 
ſtill therefore have recourſe to his plaint in 
the nature of the ſeveral real writs at the 
common lx. 


If an erroneous deciſion be made in the 
cuſtomary court, the party grieved ſhall 
not have a writ of falſe-judgment, but 
muſt ſue to the lord by petition (0): 


Though it has been laid down that, if 
an erroneous judgment be given in ſuch 
court on a plaint in the nature of a Forme- 
don, a bill may be exhibited in Chancery 
in the nature of a falſe judgment to reverſe 
It (7). And in 0 the. caſe of Aſh v. Rogle 


12 


— 


— 


(2) Cs. ob. 8. 51. Tr. 119. Kich, 84 b. 
(% See Ante p- PEAT" 
(p) 1 Rell. Ar. 373. 'Chanceric (1) pl. 2. Pan. 

fhall's caſe. 


and 


COURTS. 


and the Dean and Chapter of St. Paul's (7), 
the Lord Chancellor ſaid “ If there had 
'been an error 1n any ADVERSARY proceed- 


ings in the Lord's Court, this Court would 


have ordered the Lord to proceed and exa- 
mine it.” Though he diſmiſſed a bill 
praying relief againſt @ common recovery 
ſuffered in a cuſtomary court, though the 
errors were apparent, and his diſmiſſal was 
affirmed in the Lords (s). 
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We have repeatedly noticed that reco- Recoveries. 


voeries are frequently ſuffered in the Cuſ= _ 
tomary Court (z) ; but fines are ſeldom Fines. 
levied in them. And yet it would ſeem 


that a perſon permitted to ſue out his 


plaint and procced to Judgment, might alſo 
be ſuffered to compromiſe his ſuit (it): for it 


N 


1 * * 
— „ — 


(7) 2 Vern, 367. 


| (5) Show. P. C. 67. Smith & Us. v. Dean and 


55 Chapter of St. Paul's and Rogle. 


(i) See the manner r of ſuffering them, Ante vol I, 


p. 161, 2, 


(2) See Hargrave's No. 1. te Ce. Litt. 121, a. 


Ds | 15 
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is not eſſential to the efficacy of a fine: that 


it be levied in a Court of Record G5 


An le report af the caſe of Hunt and 

Bourne, by Salkeld (), it is ſaid that the 
18th Edward I. was made to rectify a 
miſtake (a), viz. that fines-were leviable in 
inferior courts upon bills or plaints, which 
now cannot be, either by grant or cuſtom, 


hy reaſon of the negative words of that 


ſtatute.” But it 1s obſervable that neither 
the ſtatute of the 18th Edw. I. (b) nor 


that of the 27th Edw. I. (c), nor even the 2 
Second Inſtitute (d) ſpeaks of fines levied 
in inferier courts,” but only in thoſe of 


2 


— 
— — —_- — 


ay" 1 Salk. 340. Hun v. Bourne. n. Reg. 93 . 


324, Kc. & 0, 


(9) Ubi. Sup. But Comyns give the ite dot 
to be noticed to Powell, J. only. (Rep. 126.) And in 
Lord Holt's own ſtatement of his argument, which {| 
the author has ſeen, and which is ftill extant in 
| his Lordſhip's hand-writing, no ſuch aſſertion appeary 


to have been made by Lord Holt at leaſt, 
+08) See 2 Inſt. 513. | | 
(5) Stat. 4. Modus lkuand; Fines, 
(e) Stat. 1. C 1. De Finibus levatis 
(4) 513: 
5 the 


&# 
the 
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the king (e): and it is acknowledged in 
Hunt and Bourne that the ſtatute De modo 
levandi fines, does not extend to courts in 


ancient demeſne. 


Should a fine, however, be levied in a 
Cuſtomary Court, it would not bar an 
eſtate tail (J) any more than a fine levied 
in a court of ancient demeſne would be a 
bar (g), as it would not be within the ſta- 
tute of the 4th of Henry the Seventh. And 
ſuch, perhaps, is the reaſon why the levy- 


— 8 x R . 4 4 


(e) © Et fait aſſavoir ge Ordre le Ley ne ſuffre mie ge 
Finale accorde foit leve en LA CouRTE LE Ro1 Jaunt 
Brief Original,” &c. 18 Ed. I. 
Auia Fines 1 CURIA NOSTRA LEVATI,” &c. 
27 Ed. I. 1 vi 
Without an original writ, indeed, there can be no 
uit depending in the King's Court, and, of conſe- 
| quence, no compromiſe or © final accord” of ſuch _ 
ſuit 3 as a ſuit cannot be compromiſed before it exiſt. 
But a ſuit in a Cuſtomary Court is founded upon 4 
Plaint, as much as a ſuit in the King's Court is 
founded upon a“ Writ Original,” and it ſhould, 
therefore, ſeem that it may be equally compromiſed or 
accorded. See g. Blackſt. Comm. ch. 18. p. 272, ** 


 (f) Cruiſe on Fines 175, 192. 
20 Hunt & Bourne; ubi ſup. 
RR, Y 
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Preſent- 
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ing fines in a Cuſtomary Court is now diſ- 


uſed. Though it is ſuppoſed in Crusſe (4), il 
that a fine levied in a Cuſtomary Court 
may be a bar to an entail by ſpecial cuſtom. 


When the ſeveral plaints are entered 
and diſpoſed of, the homage are to make 
their preſentments ; as that ſince the laſt 
court A. B. died, ſeized of a certain copy- 
hold tenement, and that C. B. is the next 


entitled (i); or that E. F. had ſurrendered 
out of court (); or that G. H. had been 
convicted of felony, &c; whereby his copy- | 
hold became forfcited (I); or the like. 


And if a copyholder be ſworn on the | 
: homage, and wilfully refuſe to preſent, 
on ſufficient evidence being given, he ſhall . 


forfeit his e 72 Vacte 1985 


n 


(5) Sea on . 1755 192. 
e See Ante. vol. 1. p. 232. 

(k) See Ante. vol. i. p. 79, 82. 

(%) See Ante. vol. i. * 346, & c. | 
(in) Cs. Copyb. S. 57. Tr. 132. 3 Leon. 109. Sir 


Chriſtopher Hatton's caſe, cited as lo adjudged ; & 
Ante. vol. i. p. 330. 


On 
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On. the different facts being preſented, Os 
| the regular conſequent proclamations mult . 

be made, as for the next heir, or perſon 
having right to the tenements of which 

A. B. died ſeized ; or the perſon to whoſe 

uſe C. D. had ſurrendered certain other 
tenements, &c. to come in and be ad- 
mitted, &c. (n). 


Surrenders are then taken; n verreeton, 
and grants made; licences given, &c. The 
whole proceedings being noted by the 
ſteward in his minute-book, which both 3 
the ſteward and homage ſhould ſign for 
the ſatisfaction and ſafety of all parties. 
The court is then diflolved by formal pro- Diſſolution | 
clamation. Noe, Om vine 


As ſoon as conveniently may be after Rolls. 
the diſſolution of the court, the proceed- 
ings are to be entered at length upon the 
court-rolls of the manor, by a a copy of 
which the tenant is to hold. 5 


And Calthorpe (o) goes ſo far as to ſay 
that x the Lord 1 in open court doth 87 ant 


0 
„* — 


— —_— 


00 See SY od i. p. 237, be. | 


0) R di 2 CY | ny 
(e) Keadings, 47 copyhold 
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copyhold land, and the ſteward make no 


entry thereof in the court-roll, it 1s not 
good, though it be never ſo publicly done; 


and no collateral proof can make it ſo. 


But though there muſt, of neceſsity, be ; 
an entry on the court-roll before there can 


be a copy of that entry, yet, if a grant be 
made, either in or out of court, and not 


entered, there can be no doubt but that the 


regular Oy may be compelled. 


It i Is acknowledged, however, by Cal- 


thorpe (v), that though there muſt be an 
entry on the roll, yet it is not of neceſsity I 
that there be a copy of that entry actually | 

made; for if the tenant have no copy, or | 

if he loſe it, yet the roll is ſufficient title 


for his copyhold. 


If the roll be loft, it ſeems, ſays the laſt- 


quoted writer (q), that by proof he can 
make it good. And as ſurrenders made 
out of court are generally kept by the 


r 


00 Readings, 4. 
„ „ 
1 


— WRT 
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Lord, or the ſtewards who are often 
changed, they may frequently be loſt with- 
out any fault or negligence of the party, 
ſo they may, on certain conſiderations, be 
preſumed or ſupplied when they do not 
x e n the rolls (7). 


The lhe, being not of record, are no May be 
& eſtoppel ; and, therefore, if an enoheeus 
entry be made, they may be amended (s). 
And it was held by Lord Hardwicke, in the 
caſe of Car v. Elliſon (i), that, though the 
declaration of the uſes of a ſurrender was 
not inſerted in the court-rolls, but only 
indorſed on ſuch ſurrender by the ſteward, | 
it was enough. 


If there be any cauſe or proceeding 1 in- = by 
Weites (u) by one tenant of We manor e 


; , 


n q . 


* — 


69 See 1 . 195. 18e Cnvard. 2 | Freem. 
106. Knight v. Adamſon. 
- So the Steward's draught of admittance was held by 
Huli, C. J. to be good evidence. I. Lord Raym. 735. 


() See Ante. vol. i. p. 89. * . Leon. 289. Bur- 
gels v. Foſter. 


10% 2535 
(i) 7. Durnf. & Eaſt 746. The King v. Algord. 
againſt 


Are evi- 


dence. 
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againſt another (0, or by a tenant againſt 


them at a trial. 


For though the court-rolls are not mat- 
ters of record, ſo as to eſtop the parties from 
giving the truth of the facts in evidence, 
yet they are, in themſelves, evidence, 
Pn facie, and entitled to credit * 


(ww) 2 Foe 578. . F. Blackſt Rep. 166. | 
Foltard v. Hemet & at. 12 Vin. 146. Evidence 
(F. b. ) pl: . 


(x) 2 2 621. Anon. 2 £4 22 Rep. 1030. Al. 


dington v. Clade. 


0 3 Durnf. & Baſs. 141. The King v. Shelley, 
(z) See the books cited in 6 Vin. 183. Copy h. 


V. d.) 2 Veſ. 578. 621. 


| (a) Finch's Rep. 249. Draper v. Zouch. 
(3) 2 Ve J 578. 
(c) Bull. Niſi Prius, 247. 5 Durif.. & af. 1 


Roe d. Bebee v. Parker; & ſee 12 Vin. Air. 105 & 
454. Evid. (A- b. 28). 1 b. 24.) 


>] „„ 


the lord (x), the courts both of law () and Win 
equity (z) will order that the tenant be 
permitted to inſpect and take copies of | 
the court-rolls, paying the accuſtomed |} 
fees (a); and compel the perſon in whoſe |} 
hands they are, though he be not the lord 
or ſteward, but a ſtranger (0), to produce 
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If a copyholder forge a cuſtomary to the rag 


injury of the lord, it will be a korfeiture * 
his copyhold (d). 


And if the ſteward ſhow a court-roll to Deſtroying 


e Wa copyholder, to prove that the land is wem. 


holden by copy, and the copyholder tear 
the court-roll in pieces, alleging his lands 
to be free, he ſhall forfeit his * ſo held 


by copy * 


— 


0 Sis hol I. p. 33. 
0) id 333. 
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COURTS. 


_ againſt another (, or by a tenant againſt 
the lord (2), the courts both of law (/) and 
equity (z) will order that the tenant be 
permitted to inſpect and take copies of 

the court-rolls, paying tlie accuſtomed 


fees (a); and compel the perſon in whoſe 
hands they are, though he be not the lord 
or ſteward, but a ſtranger (5), to produce 
them at a trial. 


For though the court- rolls are not mat- 


5 ters of record, ſo as to eſtop the parties from 
giving the truth of the facts in evidence, 
yet they are, in themſelves, evidence, 
5 e facie and entitled to credit (e). i 


* * 


— — 


wy 2 755 578. Avon - 2 7 Blackſt Rep. 5 
Foltard v. Hemet & ab. 12 Vin. 146. Evidence 
G. b.) pl. 8. 


(x) 2 Veſ. 621. Anon 2 Bua. Rep. 1030. Al. 


; _ dington v. Clode. 


0) 3 Durnf. & Eaſt. 141. The King v. Shelley 


(z) See the books cited in 6 Vin. 183. Copyb. 


(Y. &) 2 , 578.621. 
| (a) Finch's Reſt 240. Draper v. Zouch. 
"<2 7.98. 
(e) Bull. Nif Prins, 247. 5 Durnf. & Eoft. 26, 


Roe d. Bebee v. Parker; & ſee 12 Vin. Abr. 105 & 


214. Evid. (A. b. 28). (T. b. 24.) 
* If 


bw 


t] 


| {tc 


Ja copyholder, to prove that the land is 
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If a copyholder forge a cuſtomary to the 9 


(injury of the lord, it will be a forfeiture of 
his copyhold (d). 


And if the ſteward ſhow a court-roll to Dafroying. 
them. 


holden by copy, and the copyholder tear 
the court-roll in pieces, alleging his lands 


| to be free, he ſhall forfeit his One lo held 


by copy (e). 


| a ” — 


* 


3 4 


0% Ante. vol. 1. p· 33 
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peticion as to be ſo good to me you” poore 
Oratou' Wyllm Albert and Jone my Wife 
as to charge you' Tennaunts being here of 
my lords corte of Wivenho for to loke out 
the ryght eyer of the Tenament cavled 
the hartshorne Wi th appertennaces lying 
wein the ſayd parryſhe aforeſayd and ſo 
that they maye ſhewe and to ſett in'the 


poore Ablilyte I ſhall ſe you rewardid) 
And yf that I am not Abyll to do you 
pleaſure in nothyng that I can do y* I 
| thalbe Bounde to praye for you*' moſt. 
: pſperous wellfare and lyfe the whyche I 
praye God preſarve and long to continewe 


[4] 


PETITIONS. 
No. I. 


In temp. Henry VIII. 
Maſter Steward I beſeke you only by 


ſayd ryght eyer be the vertu of ther othe | 
(and yf you do ſo mytche for me vnto my 


vnto hys bleſsyd pleaſure Amen 
| No. II. 


PETITIONS, 


<4 II. 


Sarah Purdue Engliſle bil er- 
habited 8* Octob. a 43. Elix. 


| To the right Worſhipfull Robert Townfend 


_ Efquyer Lord of the Manno of Wyven- 
hoe in the County of Eſsexæ. 


Humbly ſhoweth vnto yo worthip yo 


poore and dayly oratrix Sara Purdewe of 


Wyvenhoe in the ſaid County That 
whereas Willm Purdewe deceaſed Grand · 


father vnt: yo! ſaid Or atrix about XL or L 


yeres paſt was lawfully ſeiſed in hisdemeſne 
as of ffee at the will of the Lord according 
to the Cuſtome of the ſaid Manno of & 
in one Meſſuage or tente & certayne lands 
medowes & paſtures called Thurſtons & 
of & in one other Meſſuage or Tente & 
certayne lands called Scarletts And the 


ſaid Willm Purdewe ſo being ſeiſed of the 


p'miſſes about the tyme aforeſaid made (/ 


Ip * ſl in ee 6. Hardy oa 


* 1 bs the 1 the WY «Cz fades an Y 
i to the cuſtome of the ſaid, mannor to the uſe 
of his laſt will & teſtamt and about that tyme alto 
ol are ſtruck through with a pen. 


NESS wp devyſe , 


' PETITIONS. 
devyſe the ſaid lands & tente called Thurſ- 


tons to one Richard Purdewe one of his 


younger ſonnes vpon condicon that he 
hold truly pay vnto Margaret Chapman 


55 nis daughter for her advancement in ma- 


riage the ſome of ſix powndes & alſo to 
the Church of Wyvenhoe three powndes 
And did by the ſame Will give vnto one 
Johane Quickſley his daughter the other 
lands & tents called Scarletts upon Con- 


tlicon that ſhe ſhould pay vnto Alice Curtis 


his daughter the ſome of fyve pownds as 


by the ſaid will doth and may appere. 
And afterwards the ſaid Richard & Johane 
were admitted to the p'miſſes & did 
enter into the ſame accordingly But ſo 


it is if it may pleaſe your Worſhip that 
although there were a Will made to the 


purpoſes aforeſaid Yet the truth is & ſo 


your ſaid Oratrix doubteth not but ſhe fhall 


be able ſufficiently to pve that there was 
no good and” ſufficient ſurrender made of 
the p *miſles to the vſe of the ſaid Will ac- 


bao Cuſtome of the ſaid Man- 


And further ſaith that the truth is 


allo that if any fuch Surrender was made 


yet that the ſaid ſevall ſomes of money 
oY 1 e 


* 


r 


es. dt. A. 
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nor any of them were truly paid to the 
parties aforeſaid according to the true in- 


tent & meaninge of the ſaid Will by rea- 


ſon whereof all the ſaid lands & tents & 


the right title & intereſt thereof did 
diſcend & come & of right doe apptayne | 
& belonge vnto you" ſaid poore Oratrix 
that is to ſay as daughter & ſole heyre 


p to James Purdewe ſonne & heyre of the 
| ſaid Willm Purdewe And ſo it is alſo if 


it may. pleaſe you' Worſhip that ſince the 
death of the ſaid Willm & James all the 
copyes wryteings & evidences concerning 


the p'miſſes by ſome indirect meanes are 


lately come to the hands & poſſeſsions of 


one Thomas ffraunces Moyſes Lock & 
| Margaret his Wyfe who by color of have- 


ing the ſame have lately vnlawfully en- 
tred into the p*miſſes & contryved ſecret 


eſtates thereof to be made to themſelves 


& others, to their vſe. And although it is 


comonly reported & very well & no- 
toriouſly knowne as well amongſt moſt of 


you” worſhips auncient tenants there as to 


the parties them ſolves that the p'miſſes do 
of. right belong unto your ſaid Oratrix as 


aforeſaid | & not vnto the ſaid Thomas 
Ss 1 DR Moiſes 


aw 7 + cf 


PETITIONS. 
| Moifes & Margaret And that therevpon 
yo ſaid Oratrix both by her ſelf and her 
frends hathe gently requyred them to 

 deliv* her the ſaid evidences and to yeld 

vnt her quiet poſſeſsion of the p'miſſes 
according to her iuſt tytle- thervnto yet 
the ſame to doe they have vtterly refuſed : 
& yet doe deny the ſame againſt all right | 
equity & conſcience In conſideration 
whereof & foraſmuch as yo poore 
oratrix cannot for want of the dates & 
contents of the ſaid evidences and for that 


alſo ſhe is both voyd of money & frends 4 


& therfore altogether vnable to move or 
ſuſtayne. any tedious ſutes at the comon 
lawe or by plaint in yo" Worſhips Cort & 
like to be diſenherited for evt vnles by 
yo" Worſhips good meanes ſome ſpeedy | 
order be taken in that behalf that it may 
pleaſe yo" worſhip in tender regard of the 
p'miſſes to direct yo" p*cept in the nature 
of a ſubpena to the ſaid Thomas Moyles 
& Margarett comanding them therby at a 
certayne daye & vndera certayne payne to 
appeare before yo" Worſhip as chancelo* in 
yo own court & to make playne & direct 
anſwer to the p'miſſes & to ſtand to & 
55 abide 
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abide ſuch further order therabout as to 
yo? Worſhip & you Steward ſhalbe thought 


to ſtand w right equytye & conſcience 


And yo* poore oratrix ſhall dayly pray for 
your Worſhips helth and PROP? WY 


E, Mydleton. 


E - 


What. 


1841 


CHAP. II. 


OF CUSTOM. 


By Cuſtom 1s here meant the law of a 
particular precinct, diſtrict, or territory, | 


unwritten, and dependent only upon im- 


memorial uſage. 


£ The general doctrine of theſe local cuſ- 
toms has been ſo frequently and clearly 
laid down in many of our books /a, that 


it would be needleſs to go at length into 
it. I ſhall, therefore, content myſelf with 
briefly tracing its outline, except where 


thoſe authors thall not appear to have been 
: {aficiently' n minute, 


— 4 


— Law * e , : F y 1 8 * 8 * bow | 


(a) Davys's Rep. $2, k Caſe de Tanistry. 1 Bl. 
Comm, Introd, ſ. 3. p. 74. Go. Copyb. ſ. 33. 


And, 


CUSTOMS. Wu” 


1 in the firſt place, a euſtom. is al- 
ways local. It is contradiſtinguiſhed from 
a preſcription, which is perſonal; and from 
the common-law, which is univerſal, The 
uſage of a certain manor is a cuſtom: a | 
right alleged in a certain perſon and his | ad 
anceſtors, or thoſe whoſe eſtate he has, is 
a preſcription; and the uſage of the e 
realm is the common- lato. | 


+ + P 6 + 2% . 


1.1 is eſſential to Leue. that it be Um- Requiſite of 

TT a cuſtom: . 
memorial. If the time of its commence-,,,, im. 

ment can be ſhown, or if it can be proved memorial; 

that it did not once exiſt, it is 1 

able as a cuſtom, 

It muſt, with reſpect to the eright though uninterrapt 
not with reſpect to the exertion of chat“ 
right, be of bir acted continuance. | 
It muſt 1 been always peaceably ac- peacuable ; 

. gquieſced in. 


It muſt not be unreaſonable not con- reaſonable $- 
| trary to the law of God, or involving an 5 
abſurdity in itſelf. 1 
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56 © EVSTOMS. 
certain; It muſt be certain: not ambiguous, in- 


definjte or vague, 7 


compallary: It muſt be compulſory: not dependent 


upon option or will. 


Alben It muſt not be inconſiſtent with another 


Fenn. cu/iom 3 though it may be ſubſervient to 


tom; another's right 70%. So a cuſtom ſhall not 

nor contrary be allowed againſt the king's preroga- 

. teren tive Je; which, in the conſideration of 

en. the law, muſt be equally ancient as the 
cuſtom alleged; and where the right of 
the king and the right of the ſubject op- 
poſe each other, the right of the ſubject 
muſt give way, 


Trial: The exiſtence of a cuſtom ſhall be tried 


by a jury of the county in which the mas 
nor or place lies wherein it is alleged, 
and not ** the ani e the _ | 


() See 5 Durnf. & East. 411. Bateſon v. Green 
& al.—So one cuſtom may be pleaded againſt another 
where both may ſtand together. 1 . Blackst. 49. 
Kinchin v. Knight, ; | 


0% Peu. 33. b. 


K * 6 


particular 
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| particular cuſtom has been before tried, 


determined, and recorded in the ſame 


court {d). 


The general /e} cuſtoms of Gavelkind Proof. | 
and Borough-Engliſh are noticed by the 
law; but the exiſtence of other cuſtoms 
muſt be ſpecially pleaded //; as cuſtoms 


are always conſidered as particular excep-· 


tions to the general rule 80. 


; Inde h it an eſtabliſhed rule that the 
proof of a cuſtom always lies upon him 


who alleges it ///; and it is not only ne- 


ceſſary that he prove that the alleged cuſ- 


— - = —_— —— 


(d ) 1 Bl. Comms he | 

(e) See Robins, Gav, b. 1. c. 3. p. 38. 

(f) 1 Salk. 243. Clements v. Scudanore. | 

But the Court of Chancery will not put perſons to 
ſet forth a cuſtom with ſo much exactneſs as is requiſite 
at law, or with ſo much nicety as the Court of Ex- 


chequer expects. 2 Ath, yo, Dean & Chapter of "Y 1 


v. Warren. 
(8) Watkh. N. LXXIII & LXXVIIL to Gilb. : 
Tin 414—417, 
(Þ) Aua. 192, Evers v. Astwicke, Rab. can. 
b. 4. p. 38, 
tom 
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Evidence. -- 


Oe CUSTOMS. - 
tom exiſt, but alſo that the lands in queſ- 


tion are within or ſubject to that cuſ- 


tom /i). 


The beſt and moſt direct evidence of A 


N is that of a ſeries of entries in the 
court- rolls T); and, indeed, even a ſingle 


entry has been admitted as ſufficient evi- 


dence as to a deſcent //. So an ancient 
preſentment by the homage of the cuf- 
| toms entered upon the rolls, though no 


inſtance was adduced of any perſon having 
taken under it /m), and an ancient writ- 


ing, purporting to be ſuch a preſentment 


or cuſtomary of the manor, delivered down 


with the court-rolls from ſteward to ſteward, 


though never entered in the rolls nor ſigned 


by any one, have been received /n 1. 


When, however, it is attempted to eſta- 


bliſh a cuſtom by parol, it ſhould ſeem to 


„ 
* 


(5) 1 BY. Comm. 76. Heb. 286, Roberts v. Tung. 
| (#) See ante. vol. i. p. 30b. 
(4) 3 Wils. 63. Doe & Maſon v. Urn —Being 


no contradictory inſtances there. 
(n 5 Durnf. & East. 26. Noe v. Haden 
() n) See 1 Durs 5 East. 406. Denn v. Spray. 


N ** 


be 
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be neceſſary to give proofs of its being put 


in ure ef 11. 


But the cuſtoms of one manor cannot 


be received in evidence to prove or explain 


the cuſtoms of another //; unleſs, in- 
deed, in the caſe of an uſage which is 
common to a whole country or diſtrict; as 


that of the border-lawes 79%, or the cuſ- 


toms of miners /7): though theſe laſt are 
properly the cuſtoms of ſuch country or 
diſtrict, rather than of the particular ma- 
nor in queſtion as that particular manor. 


We have already obſerved that a cuſ- cutoms 
tom is regarded as an exception to a gene- x Ry. 
ral rule; whenever, therefore, that excep- 


** 2 . F = g "_ 


e por 9 3 Rn * 


(e) See 4 Leon. 242. Ratcliff v. Chaplin —& 
compare with 5 Durnf. & East. 26, Noe v. Parker. 
(b) 1 Strange, 659, Duke of Somerſet v. France, 
2. Atk. 189. Dean and Chapter of Ely v. Warren; 
& 5 Durnf. & East. 30. in Roe v. Parker ; & ſee 
Cowp. 807. PFurneaux & Hutchins. 
(4) 5 Durnf. & Fast. 31. 


(7) See a di. 389. Dean & Chapter of Eh v. 
Warren. 


tion 
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* Ihe impolicy of a diverſity of rules, and 
. the conſequent neceſsity of a certain ſtan- 
170 dard, muſt be immediately apparent. 


Ience every ſpecial cuſtom is to be taken 
aal. 5 


to li Is. 
5 0 "== cuſtom ſhall not extend to collaterals, or in 


ſhall hold in the lineal deſcent ; and, con- 
ſequently, that the iſſue of a younger ſon 
ſhallbe preferred, in the deſcentof Borough- 
Englith lands, to the iſſue of the eldeſt 7%. 
So, if the cuſtom be that the eldeſt daugh- 


(% Reb. Cav. b. 1. c. 6. P. 93. 
(t) 1 Pr. Is. 63. Clements v. Scudamore. 


ter 


tion ceaſes, the general rule muſt prevail. 


1 the cüſtand of a manor be that the 5 
Borough- youngeſt ſon ſhall ſucceed as heir to his | 


TOY parent, he ſhall do. ſo: but this cuſtom | 
„ 5 ſays nothing about the ſucceſsion of a 
Founger brother or nephew. The brothers 
or nephews, therefore, muſt ſucceed ac- 
cording to the direction of the general 
* 2 
But it ſhould ERR that, though the 


the tranſverſal line, that it, nevertheleſs, 


2 
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ter ſhall inherit, and ſhe die! in the life- 
time of the father leaving iſſue a daugh- 
ter, ſuch iſſue is within the cuſtom and 


7 ſhall take Place of her aunt es” 


deſcend to the youngeſt ſon, or to the 
eldeſt daughter; and the anceſtor never 


Y cuſtom. Thus if a tenant of the manor 
die ſeized of ſuch lands, without iſſue, but 
leaving nephews and nieces (the children 
of his brother), the cuſtom ſhall not ex- 


their claim or pedigree through their fa- 


and, beſides all this, they claim as cor.- 


conſequently, without the cuſtom | in that 
EY alſo 750 


— - 
„ r — 
— — — 


o 


( "Y I Rell. Abr. 623 Diſent (A) 1 35 Cal. 
frey v. Bullock, 


(x ) i Dura, S Zart. 466. Denn v. Spray. 


was a tenant of the manor, or did not die 
ſeized, the deſcent cannot be within the 


tend to them; for they muſt make out 


ther, who was never a tenant of the manor, 
„ and conſequently could not have died ſeized; 


LATERALS of the laſt dying tenant; and, 


80 
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Sit the cuſtom be that the lands of Tenant dy- 
every tenant of the manor, dying ſeized, thall On 


R 
— . — CC ̃ ͥVMH e p... . . ——— . — 
”_ 
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Surrenderee. | 


- CUSTOMS: 
So if a copyholder ſurrender to the uſe 
of A and his heirs, and 4 die before ad- 


mittance, the heir of A, according to the 


common lat, ſhall ſucceed: becauſe 4 was 


never a tenant; nor, of conſequence, could 


die ſeized (y). But it was faid that it 


would have been otherwiſe if the lands 


cio: t: 
ſhall go to the eldeſt daughter if the lands 


would have done ſo: and ſo of an equity 
of redemption (a). But a diſtinction has 
been made between truſts erecuted and 
executory (b) ; the latter of which ſhall be 
for the benefit of the heir at common 


had been found to be of the cuſtom of 
Borough-Engliſh or Gavelkind, which as 
not require a dying ſeized. 


Yet it is ſaid 729, that a truſt in equity 


vhs | 


N EEE i & 


hath. 


Pa — 
— —— 


0. all 243. . 2 Barr, cd, 
Bat this caſe ſeems ſcarcely to be reconciled with other 


| deciſions. See 5 Burr. 2780—1. and the books there 


cited. Ante. vol. i. p. 104. & Post, of Cestuy q. Trust, 
(2) 22 Vin. Abr. 185, Uſes (D.) pl. 7. 
(a) 2 Veſ. 304. PFawcet v. Lotuther. 
62) Ante. vol. i. p. 215. ö 


a>. my 


U 
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So if a remainder be limited of lands in Remainder; — 
ener -Engliſh, or in Gavelkind to“ the 
right heirs” of a perſon, the elde ſon mall 
take. For ſuck cuſtoms are tliat the lands 
ſhall deſcend: to all the ſons, or to the 
youngeſt of them; and have nothing to d 
with a purchaſe; and the remainder would 


be taken by purchaſe, and not by deſcent; 


and, conſequently, not being within the 
cuſtom, it is the province of the common 


| law, to point out the perſon to take ſuch 


remainder q c). But the. deſcent of a re- Reverfon; 8 
mainder or reverſion ſhall be according to 

the cuſtom of the manor as to lands in 
polleſsion(d); for a remainder-man or re- 


verſioner 1s in ahi ſeiſin of the fee (e). N x 


FOR it thould ſeem that a rent ni Ke; 
out of ſuch cuſtomary lands ſhall follow 
the cuſtomary deſcent, even though it be a 
rent de novo; a fortiori, a rent reſerved on a 


1 


— 


a 5 


(c) See Watk ib ch. 5. p. 149. N. & the 
authorities there cited. 


(ad) Ibid. 153. N. 
(e) Aute. vol. i. 1 58. 


92 1 particular 
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reverſion 2 Ye: 


If a rent be granted os of ſuch nds 
and lands at common law, the whole rent 
ſhall go to the heir at common law: but 

if rent be reſerved on a leaſe of ſuch lands 
| and lands at common law, it ſhall be ap- 
| portioned, and follow the reverſion of the 
| —U— 6 11 
| 
| 


| 
| 
| | particular te: 3 2s that muſt follow the 
| 


| | Efate four So if ſuch lands be granted to A and his 
=. Autre vie; 


Min during the life of B, and A die, living 
| „ cuſtomary heir ſhall take /h). 


hilde e- If a perſon die ſeized of Borough-Engliſh 


| ates lands, leaving a ſon born and another en 


ventre ſu mere, the poſthumous ſon ſhall 
enter upon his brother, as appears the bet- 


ter opinion ( 2 


. g > 6 
„ — 4. . * * 


— | — —— 
| 


books 14 him cited. 
3 3 Salk, 243. 
(i) See Robins, Cav. bend. 13. & uk. on 
* ch. 4. 


| „ "a See Robins, Gavelk, b. i. c. 5. pP. 79. and the 
| : 


(% See 2 - reg of: 138. Baue e | 
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o it che cuſtom be that the eldeſt daughs | 
ter ſhall have the lands after the 'widow's 


eſtate for life, and the tenant leave à wi- 


dow and two daughters, and the eldeſt 
daughter die during the life of the widow, 
and then the widow die, the youngeſt 
daughter ſhall have the lands; for the wi- 
dow's eſtate was a continuation of the eſtate 
of the, huſband, and when that determined 
by her death the ſecond daughter was the 
eldeſt / k). 


There are ee dae as thoſe of Of cuſtoms 


Haag with 


Borough-Engliſh and Gavelkind, which 
run with the land; ſo that the lands cannot 
be diſcharged of them by fine, recovery, 
enfranchiſement, or eſcheat, or any other 
mean than a pofitive act of Perlis- 
ment J. 


But this ſeems only to o hold 1 7 1 the 
cuſtom relates Sands to the WY of the 


1 — 0 „„ 


— 


(4) 1 Lev. 172. N & Shafto. | 
But if the eldeſt daughter had died, leaving a Jager 


who ſurvived the grandmother, be ſhould have had the 


lands jure eg See Godfrey & Bulleck. 
Maths P- 60—1. | 1 
6 Robins, Gov, b i. c 5 pg 
vor. II. „ lands: 
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lands: as if it be pleaded that all lands 


within the borough of B. deſcend to the 
youngeſt ſon; the lands muſt for ever re- 


main within the borough of B, whether they 
eſcheat or become enfranchiſed, &c, and, 
conſequently, within, and LY Wn. the 
cuſtom. 


But if it be pleaded that all lands held 
by copy of court-roll, or parcel of, the manor 


of B. deſcend to the youngeſt ſon, it would 
be otherwiſe; for the moment ſuch lands 


become enfranchiſed they would, of ne- 
ceſsity, ceaſe to be copyhold,. and to be 
parcel of the manor; and, contequently; 


without the cuſtom. 


The cite of the lands cannot be chang- 
ed; and, conſequently, the cuſtom at- 
tached to that ſcite muſt continue. But 


a cuſtom attached to the tenure of the lands 


muſt be gone on the deſtruction of that 
tenure. 


Ik the lord purchaſe a copyhold within 


his manor or borough, where the cuſtom 


runs with the land, the deſcent, it is ſaid, 


1 A ſhall 


CUSTOMS. 


mall remain as before (559. But the conſe- 


quence of this might eventually be curious. 


Suppoſe the manor to deſcend to the heir 


at common law, and the purchaſed lands 
to the younger ſon, and the lord die; now 


the manor would go to one perſon, and the 


frechold of the purchaſed lands to ano- 


ther; and ſo the demiſable quality of the 


lands would for ever be gone: as the lord 
could not grant the lands of another per- 
ſon to be held of himſelf by copy, and the 
younger ſon is not lord of the manor to 
grant. But if the manor and ſuch pur- 


chafed lands had gone together, the lands 


might have been granted by copy after the — 


e < n). 


bu 


— ln * . IF" we —  __ 


im) 8 See Robins. Gavelk, 70—3. & Iu. 
(u Ante. vol. i. ch. ; p- 36. 
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What. 


or FREEBENCH, 


- F REEBENCH is that eſtate which, by 
the particular cuſtom of the manor, the 
widow becomes entitled to, on the deceaſe 
of the huſband, in his copyhold lands and 
tenements; or that which, in like manner, 


the huſband becomes entitled to on the de- 


. ceaſe of the wife. 


For the term is equally applicable to the 
eſtate of the huſband as to that of the wi- 
dow; and anciently it was equally applied 


to the former as the latter (): though of 


* 8 ** F 


(a) Vide Mich. 9 Ed. 3. pl. 44. fol. 38. a. and 


| Robins, Gav. b. 2. c. 1. p. 136. 


Soc the eſtate of the huſband was called his Ar. Vi de 


. ꝙ Ed. 3. ubi ſupra. And hence Rastal, in his Table 


or Index to Fitzherbert's Abridgement, begins the head 
of Dower with «© Dower par le Courteſy.” 7 
later 


- FREEBENCH, 


later days the eſtate of the huſband has 
been denominated his curteſy, while the 
term of freebench has been confined to the 
widow's eſtate. 


on the widow or huſband acceding to 


the eſtate on the death of the other, ſuch 
widow or huſband immediately becomes a 
tenant of the manor, and enabled to fit on 
the homage as one of the pares curiæ. 


| Hence the widow or huſband was de- 
nominated a bencher (b): and hence the 


etymology of the term (c). 


But though the term of freebengh is now 
confined to copyhold property, yet it does 


not appear how the eſtate of a nief or 


villein could, with any propriety, be called 
free. Nor does it appear that the eſtate in 


dower of freehold property was ever de- 
nominated the widow's freebench; for as 


the held of the keir, the did not became 


8 ** — 
— 
, 


(5 . vol. i. p. 272—4. 


(e) Hence alſo the bench of Judges, or Juſtices, ig 
the other courts: the * s Bench, and Common 


Bench, &c, 


3 : tenant 
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FREEBENCII. 


tenant to the lord, nor, conſequently, a 
bencher of his court (as the widow of a 


copyholder did), except in the inſtance of 
her huſband's dying without heir; when, 
ol neceſsity, the muſt hold of the lord, and 
may fit in his court (4), And in this in- 


ſtance the term of freebench would be ap- 
plicable to her eſtate; and perhaps to diſ- 
tinguiſh it from the dower or bench e/tate 


of lands of villein tenure, the term of free- 


bench might have been originally appro- 
priated to it; though at this day, by no 


very uncommon mutation, it is appropri- 
ated to a ſpecies of tenure which it could 


not from the very nature of things ori- 


ginally embrace. 


The term of curteſy alſo appears to have 


once loſt its original acceptation, The 
eſtate ſo denominated was conſidered by 


(a) For a woman may ſit on the homage in the 
court-baron to preſent, &c. See ante, vol. i. p. 275, 


| N. (m). 


Littleton 


A ets ae  * kh 


* lk 7*— Y aa. 
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Littleton (e) and others as confined to this 
kingdom; and to exiſt here by a peculiar 
favour or courteſy, The application of the 
term, therefore, in the latter acceptation, 
to the eſtate which the huſband takes in 
copyhold property muſt be moſt evidently 
abſurd ; as it is acknowledged that the 
huſband ſhall not have his curteſy in copy- 
holds, but by Jpecial cuſtom (J). Now if 
he can only claim it by the cuſtom of the 
particular manor, it is clear that he does 
not accede to it by the curteſy of England; 
ſince the curteſy of England is the com- 
. mon law of the land, and always diſtin- 
guiſhed from the uſage of a particular 
place (8). But as it is apparent that the 
term curteſy i is, in its ancient and proper 
ſenſe, ſynonimous with that of bench, and 
only Oy of the right of the perſon 


r 
— — 


(e) See. 35. So in many ancient ſtatutes the ten- 

ant by the curteſy is called tenant by the law of Eng- 

land: Hime gi tient PAR LA LEI DE ENGLET- 

TERRE.” Stat. Glo. 6 Ed. I. cap. 3 & 5. Statu- 

tum pro TENENTIBUS PER LEGEM Aan, &c. 
(f) 4. 22. a. & b. 


6) See ante, ch. 2, of Cullons: p. 55. | | 
F 4 entitled 


FREEBENGH,. | 
entitled to it to ſit in the lord's court, or 


curtis (k), as 2 homager or bencher, it 
muſt be equally applicable to ** one as 


to the other. 


Taking, 6 the term curteſy in 


its original acceptation, I ſhall, notwith- 


or of freebench.: 


 Freebench 


only claim- 


able OY cuſ- 


virtue of a ſpecial cuſtom (i); : and, conſe- 
quently, where ſuch cuſtom exiſts, the 


quantity and duration, be ſuch as the 
_ cuſtom preſcribes, Na 


ſtanding, in compliance with the language 
of the day, conſider the cuſtomary eſtate 
of the widow under the denomination of 


her freebench, and that, of the huſband as 


his cuſtomary eurtely; 


And, firſtly, then of the widow 8 eſtate, 


And here it muſt be obſerved that the 
widow can only claim her freebench by 


eſtate the is to take muſt, both as to its 


) See 2 Black. Comm. 126. ch. 8. 
(i) 4 G. 22. a, Brown's caſe; & 30. b. Shaw & 
Thompſon, Aue. Ws 75. 4. . 


The 


„.. 2 


ments as her huſband was at any time ſciſed of during 
the coverture.” 


p. 172—3. 


And ſee 3 Veſ. Jun. 250. Brown v. Raindle, 


 FREEBENCH. i 


The following obſeryations, therefore, 
* be chiefly conſined to thoſe points in 
which freebench differs from dower at the 
common law. 


Freebench then . differs from dower at Does not at- 
the common law in that the former, un- eee 
leſs the particular cuſtom declares it to be huſband. 
otherwiſe (4), does not attach even in | 
right till the actual deceaſe of the huſ- 
band (I); whereas the right to dower at 
the common lay attaches immediately on 
marriage, and the widow is entitled to 
dower in lands of which the huſband was 


5 


4 7 . nn" 
* - — - * 


P en... I. 


— 


” 1) By the 3 of e in G 8 


and various other manors in the kingdom, the widow | 
ſhall have her freebench ( of all ſuch cuſtomary tene- 


And note: a dying ſeized is not efſential to entitle 
the widow to dower of lands in gavelkind, according 
to the cuſtom of Kent. See Robins, Gay. b. 2. c, 2, 


(1) Carth, 275. | Benſon & Scott. 12 Med. 49. 
S. C. 3 Lev. 385. 8. C. 2 Veſ. 633. Hinton u. 
Hinten. 2 Ath. 526. Godwin v. Winſmore. 2 Darnf. 
& East, 580, the King v. the Inhabitants of Lopen. 


ſeiſed 
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ſeiſed at any time during the coverture, and, 


_ conſequently, as the dowreſs becomes en- 
_ titled immediately on marriage, or, at 


leaſt, immediately on the huſband's be- 
coming ſeiſed after marriage, no aliena- 


tion of the lands by him alone can defeat 


How defeat- - 
ed, 


render i in court (u), by forfeiture (0), or 


her right. But, with reſpect to freebench, 
it is wholly different. As the right of the 
wife does not attach, in the caſe of free- 
bench, till the huſband's death, any aliena- 
tion by him alone, to take effect in his life- 
time (n), though without any concur- 
rence of the wite, whether it be by ſur- 


(n) For he cannot defeat her claim merely by . 


viſe ; as the deviſe cannot take effect ill his deceaſe, 


when the freebench attaches. See Co. Entries, 123. a. 
125. a. Hill v. Hill, But this muſt be underſtood of 
a deviſe good by ſpecial cuſtom without a ſurrender to 


will: for if a ſurrender be made (which muſt be, of 


neceſſity, if at all, in his life-time), the claim of the 
widow will be defeated and gone. See of the relation 
of the deviſe to the armen Co. Litt. 59. b. & ante, 
vol. i. p. 104. 

(1) Benſon v. Scott, ubi ſupra, 


() 1 Freem. 516. ca. 602. 


in 


— 


wm, A. 
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in conſequence of enfranchiſement () 


the claim of the widow will be effectually 
and SPY barred (9). 


| Ao even if the boſkand make a ate 


for years, though by licenſe of the lord, 


the widow ſhall not avoid it (r). But in 
this caſe it muſt be remarked that her 
claim to freebench is not defeated by rea- 
ſon of the huſband's not dying ſeized, 


| (though it ſhould ſeem to be ſo urged in 


ſome of the books) as he would molt in- 
diſputably die ſeized in the preſent in- 
ſtance, he being the copyholder and not the 


leſſee (s); and even the poſſeſsion of the 


leſſee being, at common law, the poſ- 


ſeſsion of the leſſor (7): and, therefore, it 


ſhould ſeem that the widow would not in 


this caſe be barred only quoad the leaſe; 


— 


a 1 ** 
9 7 Load 


(o) Gre. Fac. 126. Laſbmer v. Avery. 


(4) See the books referred to in note (J), p. 73. 
(r) Moore, 756, Holder v. Farley. Cro. Fac. 36. 


s. C. by name of Farley's Caſe, Crop. 48 1. Sali. | 


bury d. Cooke v. Hurd, 
(s) See ante, vol. i. p. 301—2. 


321. 


(t) Watk, on —_ fo 17. Gilb. Ten. 


and 9 I 


1s 
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piration (u). 


- ſhall have her freebench notwithſtanding 
Tuch leaſe, though without prejudice to it; 
| the receiving the rent, & c. (r). 


of his copyhold, and die without any ac- 
tual ſurrender a court of equity will com- 
pel the widow to relinquiſh her free- | 


tually ſurrender. and die before the ad- 


mittance of the ſurrenderee ſhe ſhall be 
| barred; for the ſubſequent adnffttance of 


furrender, and fo 1 the title of the 
wife 202525 


hall have her freebench, if oy die before admittance. 


FREEBENCH. 
and, conſequently, be entitled on its ex» 


By ſpecial cuſtom, however, the widow 


. 


And if the huſband contract for the ſale 


bench (/). A fortiori, if the huſband ac- 


the ſurrenderee, though after the death of 
the huſband, ſhall relate to the time of the 


—— — 0 a a 3 1 * 4 — _—— 
; { 


Ae). See Gilb. Ten. 321. 
(x) See Co. Entries, 123. a. Hill v. Hill. 


(3) 2 Veſ. 633. 638. Hinton v. Hinton. if qu 
256. Browns v. Raindle. 


(z) Ante, vol. i. p. 103. 1 Freem. _ ca. 692 
And, by conſequence, the widow of the ſurrenderec 


Ante, vol. i. p. 104. 


So 


FREEBENCH. 

So if the huſband become bankrupt, and 
die after the execution of the bargain and 
fale by the commiſsionets and before the | 
admittance of the vendee, the widow of 


the bankrupt ſhall not be entitled to her 
freebench (9). 


And as it is ſo e ſaid that the 
huſband muſt die ſeized, at leaſt by rela- 
tion, in order to enable the widow to claim; 
it may be proper here to obſerve, that there 
can be no diſſeiſin of a copyhold (b); and, 
conſequently, though a perſon ſhould en- 
ter with ſtrong hand into the copyhold 
premiſes, yet the copyholder would con- 
tinue tenant to the lord; and, by conſe- 
quence, if the huſband was before ſuch entry 
ſeized of the premiſes, he muſt, notwith- 
ſtanding ſuch entry, continue ſeized ; and, 
| conſequently, ſuch entry cannot defeat the 
title of the wife. 


If a man, in conſideration of marriage 
and to make ſome proviton for his wife, 


(@) 1 vol. i. p. 105. 1 
0 See Ante, vol. i. p. b1=2, 
5 by 


FREEBENCH; 


by deed, executed before | the marriage 


fettles upon her, if ſhe ſurvive him, part 


of his real eſtate for her jointure, and in 
full bar and recompence of all dower or 


thirds which ſhe can be entitled to, or in 


any way claim out of any lands, tene- 


ments, meſſuages, or hereditaments, of 
which, at the time, he was, or ever after, 
during the coverture, ſhall be ſeiſed of 


freehold} and inheritance, and afterwards 


purchaſe copyhold eſtates of which his 


widow would be entitled to her freebench 
by cuſtom, ſhe ſhall be barred ; and a court 
of equity will not permit her to claim her 
freebench of the copyholds any more than 
her dower of the freeholds of her huf- 


bang (c). 


But a Je of ona wade 18 ; not 


within the ſtatute of 27 Hen. 8. cap. 10. 
ſect. 6. (d). Yet it ſhould ſeem that, un- 


der certain circumſtances at leaſt, it may 


be a e bar4 in Ma 


. 8 CO . * 1 


0 1 70%; 54. Walker v. Walker 35 
(4) Walker v. ae wi ſup. Gilb. Ten. 182—3. 


And 


. 


tf —[U—ũ ed tis — a> 


our aa 


FREEBENCH. 


And where a teſtator, reciting that he 
was ſeized of a copyhold, (though he was 


not ſo) deviſed to his wife “ in full ſatiſ- 


faction of all dower and right of dower or 
thirds which the might have or claim in, 
or out of, his real eſtate,” and, after mak- 
ing his will, purchaſed a copyhold, it was 
held in equity that the deviſe extended to 
the freebench of his widow; and that the 


| was, conſequently, barred, or at leaſt put 


to her election: freebench being “a cuſ- 
tomary right, nomine dotis, and ſo declared 
by Bracton, and Inſtead of dower 50 


It Given to be now ſettled, ſo far as * a Nofrechench.| 
a tru 
cautious adherence to ſome haſty prece- 
dents ()“ can be conceived to have ſet- 


tled it, that a widow ſhall not have her 


dower or freebench of a truſt (g). Yet 


there are other precedents, which do not 


* 8 * = 
— — 


(e) Ambler, 299. Warde v. Warde. 
*(f) 2 Bl. Comm. 337. ch. 20. 
(e) 2 Bl. Comm. ubi ſup. 3 P. IWms. 229. Chaplin v. 


Chaplin. 2 Ati. 525. Godwin v. Winſmore. 1 Bro. 


Ch. Caſ. 325. Dixon v. Saville et al. 2 Jed. 630. 
Curtis v. Curtis, ; 


„ 5 appear 
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appear to have been very haſty ones, in 
ſupport of the doctrine, that the widow 
hall have her equitable dower of a truſt (). 
And it is acknowledged on all ſides that 
2 huſband ſhall have his curteſy of a truſt 
eſtate (7): yet we are, with much gra- 
vity, aſſured, that dower is favoured in 
equity! And it is amuſing to ſee the em- 
barrafſment which inconſiſtency occaſions, 
In Chuplin v. Chaplin we find the Chan- 
cellor noticing that, by the preamble to 
the Statute of Uſes (4), it appeared that, 
before that ſtatute, the widow ſhould not 
have dower of an uſe; and, therefore, as 
a truſt is now what an ufe then was, ſhe 
ought not to have dower of a truſt. But 
it ſhould not be forgotten that it appears 
alſo, from the preamble to that very Sta- 
tute of Uſes, that the huſband ſhould not, 
before that ſtatute, have had his curteſy 


r 


9 4 nn . ——_—_— 


| (þ) See Preced. Chanc, 241: Lord Dudley and Ward 
v. Lady Dowager Dudley, 2 P. Vn. 700. Baus v. 
Sutton. 2 Vern. 583. Otway v. Hudſan. And ſer 
2 Bro. C. C. 630. in Curtis v. Curtis. | 


(i) See the books cited in (C). 
(4% 27 Hen. 8. cap. 10. 


— . # 
\ 


FREEBENCH.: 


of an uſe: though we do not find the 
Chancellor, in Chaplin and Chaplin, no- 


[ ticing this latter circumſtance. © Now if 


the reaſoning of his Lordſhip was right as 
to precluding the widow from her dower, 
it ſhould ſeem, to moderate capacities at 
leaſt, that it would equally hold as to 
curteſy. And, indeed, though his Lord- 
ſhip did not notice the preamble of the 
ſtatute as to curteſy, but only as to dower, 


yet he honeſtly confeſſed that © he could 


ſee no reaſon for the diverſity,” n wo 
| ſhould he have made it © himſelf,” 


ſhort, it ſeems to be acknowledged, Di 
the precluſion of the widow from dower 


of a truſt does not depend upon the reaſon 


of the thing, nor upon © any well-ground- 


ed principle; and, therefore, the reader 


may poſsibly conclude that it is high time 


to thut his book; or, at leaſt, with a cer- 
tain degree of modeſty and prudence, to 


ſay with Lord Loughborough (1) © I con- 
feſs- I think it ſo much ſettled, that it 


5 would be wrong to diſcuſs it much! Nin 


1 1 * 1 — 1 118 
6 * * — 0 5 — — — - 


OQ I Bre, Ch, 01 28. Dixm v. Saville, 
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' But, in the name of wonder, if the mat- 
ter be wrong, why not ſet it right? If 
dower be, a moral claim, and the favourite 

of equity, why ſhould equity ſuffer * ſome 
hafly precedents” to come in its way? It 
an error has been made, can it be any 
reaſon why we ſhould continue blundering 
to our lives' end? If the point be only 
queſtionable, let us meet it manfully, ra- 
ther than warily ſhrink from a diſcuſsion. 
If the matter be grown too inveterate for 
the courts to interfere, yet, ſurely, if it 
be merely for the honour of the laws, and 
to preſerve the appearance of conſiſtency 
in our deciſions, (to ſay nothing of the 
morality of the thing) ſome other aid 
ſhould be had recourſe to. Our anceſtors 
were neither aſhamed nor afraid to bring 


in occaſional bills“ for the amendment of 
the law.” 


But free. However, though it be thus ſettled that 


bench ſhall 


be ſubject to a Widow ſhall not have her freebench of | 


2 truſt. truſt, it is ſettled alſo (m) that if ſne do 


_— OY ** 


8 — n 
: nnen. 2 TV 


— — e eee 


(in) See 2 Feſ. 633-4. Hinton v. Hinton. 2 Freem. 
71. Bevant v. Pope; & fee Ibid, 43. Noel v. Jevon. 


take 


. 


e *% to 
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take her freebench at law, the ſhall take it 
ſubject to a truſt in equity. Thus another 
- perſon ſhall not be a truſtee for the widow, 
though the widow ſhall be a truſtee for 
another perſon. So much for congruity; 


But the inſtances in which the widow 


of a truftee ſhall be permitted to take her 


freebench at law, and in which ſhe ſhall 


not be permitted to take her dower, do 


not appear to be properly diſtinguiſhed. 

If an eftate of freehold be granted to 4 
and his heirs in truſt for B, and A die, his 
| widow ſhall not be ſuffered to have her 


dower; becauſe it would be wholly need- 


leſs, as the eſtate would deſcend to the heir 
who is to perform the truſt: and if the 
widow were permitted to claim, ſhe would 
only incur an expence and aſſume a burthen 
without an emolument. But if a copyhold 
be granted to 4 for life, in truſt for B, 
and the cuſtom of the manor be that the 
Widow of the tenant for life ſhall have her 
freebench, and A die, living B, 4's wi- 
dow /hall have her freebench ; for if the 


do not take it, the eſtate would be at an 


G 2 * 


and ſo much for equity favouring dower! 
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FREEBENCH. 
end, as no one elſe could take it: and if 
there were no one to take it, the lord 


would be entitled by eſcheat; and ſo not 
be ſubject to the truſt (n). But the widow 


ſhall be ſubject to the truſt; as the: truſt 
ſhall be commenſurate with the legal 


_ eſtate (o): and the legal eſtate would not 
be at an end till the determination of the 


freebench of the widow. of A (). 


Acurious point would ariſe on this caſe, 
ſuppoſing B to have left a widow alſo; for 
who then ſhould be benefited by the truſt! 
A widow we have ſeen (9) ſhall not have 
her freebench of a truſt; one widow, there- 
fore, ſhall not be a truſtee for the other: 
and, conſequently, it ſhould ſeem that the 


4 1) see 1 Jutt. Blackst. Rep. 167. Burgh + v. 


II beote; & ante. vol. i i. p. 216. 


(9) Thid. 162. £ 


(?) See 1 Tem a8. G v. Randall, & 1 1. : 


172. Newton v. Shafto, & x Keb. 925. 8. 0. 5 | 
16 5. Clarke v. . 


750 Ante, p. 79. 


widow 


TE 


if 


| oa of B * 


s e* e > fa 


F REEBEN C. 
widow of A ſhall hold for the benefit of the 


But the widow thall have her FO ys 
againſt the lord by eſcheat (s); for the 
freebench is a continuance of the huſ- 
band's eſtate; and, till the freebench ex- 
pire, the lord's title cannot commence; 


for, till that event, he will have a te- 
nant * e 


80 if the lord grant the frechold of the 


copyhold premiſes to a ſtranger, and the 
huſband die without heir, his widow ſhall 


Freebench 
againft the 
lord by ef- 
cheat. 


Grantee of | 
the freehold. 


have her freebench againſt the grantee (u). 


* 9 — ** — CEE 


ms See ante. vol. i. p- 216, & 227. cu 
Langford v. Hodges. 


But the widow of B may, in ſuch caſe, come in, by 
eres under the Statute of Diſtribution. 


(5) So of dower at common law. Bro. Dower, 64. ; 


N. (a). 


| , ee 31. Ten. 33. Watk. en Deſc. * 


(t) See RP 20. — Randall; 1 B ; 


165. Clarke v. Candle. 


172. Newton v. Shafto. 1 Ted; 925. 8. C. oY . ; 


u) Hob. 181. Howard v. ane Hutt. 18. 


e v. Stone. Cro, Fac. 573. Walgoe v. Bartlet. 


G3 And : 


' FREEBENCH. 


And even if the huſband purchaſe the 
freehold, and have it conveyed to another 
in truſt for him during his life, with re- 
mainder to himſelf in fee, the widow ſhall 
have her freebench (2): for there will be 
no enfranchiſement or extinguiſhment ( 
till the actual deceaſe of the huſband; on 
which event the title of the widow will be 
complete. But if an abſolute enfranchiſe- 
ment or extlinguiſhment take place in the 
lifetime of the huſband, the widow can, 
of courſe, have no claim; as on ſuch en- 
franchiſement or extinguiſhment the pre- 
miſes muſt ceaſe to be copyhold (z). 


It has been already obſerved that a wi- 
dow can only claim her freebench by vir- 
tue of a ſpecial cuſtom, and that, conſe- 
9 it muſt n to > ſuch cuſtom to 


_—_— — Sug ä 


4 . 1 "wy . i. —_ —— 


—— 


7” )2 H oward v. ; Burl, & Wald v. Bartlet, ubi 
1 
(y) See Cro, Fac. 126, Ladner v. Avery, & ants, | 
volle h N 3874 3. 

() Laſhmer v. Avery, 1h; ſup. & Sir Wn. Jones, 
* Dug worth v. Radford; & ſee 2 Siderf. 19, as 


to the Extinction of Cuſtom on Eſeheat; & ante 
vol, i l, p. 368, 


preſcribe 


FREEBENCH. 


preſcribe both the quantity and duration 
of her eſtate. 


ll Thus, in ſome manors, the widow mal Widow to. to 
e have the whole lands (a) of which hes N = 


huſband died ſeized; and, in others, only 3 


a portion of them; as the moiety (b), or a 
third (c), or a fourth (d) part. In ſome, 
ſne ſhall have a portion of tlie rent (e), and 
not of the lands themſelves. 


annie. with reſpect to the duration gf For what 
her eſtate, ſhe ſhall, by the cuſtom of ods NG. 
manors, have the lands of her huſband in 

fee: thus, by the cuſtom of the manor ot 
Taunton and Taunton-Deane, in the county 

of Somerſet, © If any tenant die ſeized of 

any cuſtomary lands or tenements of in- 
heritance within the ſaid manor, and hav- 


2 hs „ 


„ 
EY * : : — 2 es — : 4 . — Lt 


75 Lin. ſ. 37. Rich, 102. a. 103. a. & b. 105. 

(b) Ib. Lich. 105. a. Robins. Par. b. 2. e. 2 3 

p. 184. 5 
(e) See 2 Show. 184. Chapman v. Sharpe. 
(a) Gs, Litt. 33. b. Rich. 105. a. A. cb. 21. Za. * 


pl. 22. fol. 54. a. 
(e) Kieb. 102. b. Cuſtoms of V N. Sdeen, bee Kc. 


art, iv. 2 Coll. Jurid. 382. 5 
G4 ing 


FREEBENCH. 
ing a wife at the time of his death, then 


his wife ought and hath uſed time out of 


mind to inherit the ſame lands as next heir 
to her huſband, and be admitted tenant 

thereto; to hold the ſame to her and her 

| heirs for ever, according to the cuſtom of 
the ſaid manor, and in as ample a manner 
as any cuſtomary tenant there holds his 
lands; under the fines, rents, herriots, 
_ cuſtoms, duties, ſuits and ſervices for the 
ſame due and accuſtomed (f):” though 
this may poſsibly be ſuppoſed to differ 
from freebench in the nature of dower, or 
in nomine dotis according to Bracton. 


— Her Eu 


"I 5 Tbis e of the manor "of Tuanton- Dran is 
noticed in Noy. 2. 1 Lev. 172. 1 Siderf. 267. 1 Keb. 
925. though inaccurately; as the cuſtom does not give 
the eſtate to the huſband on the death of the wife. The 


80 cuſtom as to the — 8 eſtate | is ſill obſerved i in the 


A cuſtom equally extraordinary prevailed in the 
manor. of Cheltenham, in Glouceſterſhire, which gave 
the lands of the huſband to the widow for life, and 


twelve years afterwards, if ſhe diſpoſed of them; and 


in caſe ſhe married a ſecond huſband, to him in tail; 
and in default of iſſue, to the iſſue of the firſt huſband; 


and in default of iſſue of ſuch firſt huſband, to the 


heirs (/b modo) of the ſecond. But this cuſtom was 


altered by the private act of the firſt of Charles the 


T irt, Cap. I. 


la. 


Aa 


EY 
} 
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FREEBENCH. 


In many manors ſhe ſhall have her free- 
bench for life (g); in others only during 


' widowhood (h); and in ſome under the 


additional reſtriẽtion of chaſtity (9. 


The eſtate in berbegeh is regarded as Freebench is 


a continua- 


an excreſcence growing out of that of the tion of the 


3 | . . . huſband? 
huſband, and being, as it were, a continu- x += 


ance of his eſtate . 


1; Als whore the widow a the whole When the %. 
widow may 


of the lands as her freebench, ſhe may enter before 
enter immediately into them, . before any We 


admittance 3 As the law caſts the poſſeſsion 


rr — 


— — ” a * 57 * 
— » : 


(2) 1 Lev. 20. Chantrell v. Randall, &c. 

(5) Fitzh. Preſeript. 59. Kich. 105. a. & b. 

[i) See Robins. Gavelk, b. 2. c. 2. 

So in the manors of E aft and Weſt E nborne, in Berk- 
fire; where thete is a ludicrous mode of atonement pre- 
ſcribed ; on complying with which the widow ſhall be 
re-inſtated i in her lands. And the ſame cuſtom is ſaid : 
to prevail in Toy in Devonſhire, &c. &c. See Comp, 


Copyh. tit. OY: Ke. Cowell 9 Je 5 . 
| ney. 


(4) See "ante. 0 i. p. 299—300. & dhe books 
there cited ; to which add 2 Siderf. 155. Clarke v. 
Conde, 1 Ve 7. 54+ Walker a v. Walker, & ante. p. 84. : 


on 


_ deſcent 5. | F 


When not. 


poſſeſsion is not caſt upon her any more 


Aſſignment. 


the heir as at common law (m), it ſhould 
ſeem alſo that the regular mode for her 
to obtain aſsignment is by plaint 1 in the 


Hutt. 18. Furden v. Stone. 5 Burr. 2787. 2 
4. Atkins v. Atkins, 


good cuſtom, That if the widow ſhould not claim her 
freebench within a year and a day, the. ſhould not have 


without aſsignment. And as ſhe ſhall 


Ten. 373. 2 Show. 184. Chapman v. Sharpe. Rich, 
103. b. & 4 C. 30. b. Shaw v. Thompſon. 


FREEBENCH. | 


on her, as it does on the heir in caſes of 


But when the widow takes a portion 
only of the lands, it ſhould ſeem that the 


than at common law ; and, conſequently, 
that the will not be warranted in entering 


hold that portion of the lord, and not of 


lord's court _ 


1 


m See ante. vol. 1. p. 247. & the books Fung 
cited; to which add Hob. 181. Howard v. Bartlet. 


(en) See poſt. ch. vi, (Of Heriots). 
(2) See Watk. on Deſc. 8 1. & Note XXV. to Gilb, 


And, therefore, it is ſaid to have been ad judged a 


it. 3 Leon. 227. Ca. 303. 
So of gavelkind lands, of which the widow Wal 
have a moiety, the muſt demand her dower of the heir ; 


and ſhall have it aſſigned by metes and bounds. See 
Robins. Gavelk. b. 2. c. 2. p. 1755 Ke. 


And 


of 


© , SS 


| bench, and the conſequent fine, I have 


FREEBENCH. ' m1 


And if the widow bring ſuch plaint and Damages. 
have judgment, ſhe ſhall alſo recover da- 


mages according to the ſtatute of Merton. 


For it has been determined that copyholds 
are within that ſtatute in this reſpect; 
and that the manor-court may award da- 
mages under that act as far as the demand- 
ant is damnified, whatever the. amount 
may be (0). 


Of fe Wy" to the eſtate taken in free- Admilſion, 
&c. : 


ſpoken at large in the preceding vo- 
ws 0 of 


— — . Le er Ea . 


(600 Cre. Eli. 426. Shaw & Thompſon. 4 Co. 30. b. 


8. N. Moore, 410. 8. C. Gül. Ten. Wo 


0) p. . & 299. 


of 
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OF CURTESY. 


Or the huſpand's eſtate or cuſtomary 
curteſy little remains to be ſaid. Like the 
eſtate of the widow, or that of freebench, 


it is claimable only by /pecial cuſtom (g): 


and, conſequently, it muſt equally belong 
to ſuch cuſtom to regulate it, both a as to its 
| quantity and duration or extent. 5 


Thus, by the cuſtom of ſome manors, 


he ſhall have the whole (7) of the lands 


of which the wife died ſeized of an eſtate 
ol inheritance. In others, he ſhall only 
” have a moiety (s), or other portion. > 


(4) _ 22, a. 1 | 
(r) 1 Anderſ. 192. Euer v. Aroiecie. 
(s) See Rebin. Gavelt. b. 2. ch. 1. 


COURTESY. 


5 


In caſes where he is to take the whole, 
he may enter, &c. before any admit- 


tance (t); but in thoſe in which he is to 


an aſsignment is as requiſite as in thoſe 


caſes in which the widow takes a portion g 


as her ebenen (%. 


0 i * 


Again, in ſome manors, the hand: 


| ſhall have the lands of his wife for life (z): 


and, in others, only while he remains un- 
married ( 2 


| Curteſy by the cuſtom differs from that 


by the common law alſo in this; that, if 


* 


the cuſtom does not expreſsly require the 
having iſſue, the having iſſue is not eſ- 


ſential to give him title to the eſtate a). 


Butts f in order 10 ntitls the huſband to 


his Ye it ſhould ſeem to be 1 


n 8 — 2 r 888 — K ttt 


WT 4 vol. i. p. 247. 
(* See ante. p. 90. 1 


450 1 Anderſ. 192. Euer v. grit. aum 27 I, 
Ever v. Afton. (S. C. ) 85 


| (3) See Robins. Gavelk, . ch. 1. p. 136. 
(2) Ante. vol. i. p. 27 3—4. & Ritlins. Gavelk. 


b. 1. ch. I, p. 136. 2. 


&# 


neceſſary 


r 
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CURTESY. 
neceſſary that the wife ſhould die ſeized 
as it is that the huſband ſhould die ſeized 
in order to entitle the widow to her free- 
bench. But, as the wife is /ub poteſtate 


viri, his title cannot, of conſequence, be 


defeated or prevented by her alienation, 


as the widow may be prevented from 


_ claiming by the alienation of the huſband 


in ms life-time (a). 


In Sir John Savage's caſe (b) it was ad- 


judged that, where the cuſtom is that if a 
perſon takes to wife any cuſtomary tenant 


of ſuch manor, and have ifſue, and ſurvive 


bis wife, he ſhall be tenant by the curteſy, 
that he ſhall not be tenant by the curteſy 
it the wife was not a cuſtomary tenant of 
the manor at the time of marriage, though 


a cuſtomary eſtate held of the manor de- 
ſcend to her during coverture, But this 


caſe of Sir John Savage was, in that of Cle: 
ments v. Scudamore (c), denied to be law: 


8 OY th , — 


an. 


(a) See ante. p. 74. | 
(5) 2 Leon. 109. 1 
(e) P. Mint. 62. 2 Lord Raym. 1028. 1 Salk. 


2 . 


GURTESY. 


and it would not have been here noticed 
had it not been cited as law in ſome publi- 
cations of more recent, date. 5 c 


It has been already remarked (d), that 


a huſband ſhall have his curteſy of a truſt, 


though a widow ſhall, under the ſame cir- 


cumſtance, be precluded from claiming her 
freebench. 


With reſpect to the doctrine of relation, 
and the conſequences of extinguiſhment 
and enfranchiſement, the obſervations be- 
fore made as to freebench will be equally 
applicable to curteſy. And, in the pre- 
ceding volume e), I have ſpoken as to 


admiſsion and in. 7 6 


a. " 1 6 


þ @ . p. 80. 
() Vol. i. p. 272—299— 300. 


CHAP. 


9% 


n 
A 
43 
j 
- IN 


Proclama- 
tion for the 


Seizure on 


non- claim. 


TT has already been noticed (a) that, 
keir to claim. when copyholds became inheritable, the 


| premiſes of which ſuch tenant died ſeized; 
and in caſe the heir did not claim on the 


the lord might reſume the poſſeſsion of 
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CHAP. IV. 


GUARDIANSHIP. - 


lord, on the death of his tenant, made 
proclamation _ for the heir to claim the 


third proclamation being made in court, 


the lands till ſuch claim was duly ſubſtan- 


tiated, and that within a definite period, 
which, according to the old law, was a 


| 2 and a 9 8 


(a) Vol. 1. p. 230. Ge. 


. | | | 5 dy | | 
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'Till the year and day had actually * 
elapſed, the heir could demand the lands, 
and the lord was obliged, on ſuch claim, 
to reſtore the poſleſsion : and, till that 
time, therefore, the lord's poſſeſsion was 
only a poſſeſsion guouſgue: and it is to 
this hour ſaid (b), that the lord can only 
ſeize quouſque, by reaſon of non- claim, 
without a ſpecial cuſtom ; though the 
period affixed for ſuch claim has been 
* en and diſowned * 


As 0 are 1 now held more 
frequently than once in a year, and the 
heir is not obliged to claim till the third 
proclamation, the year and day, reckon- 
ing from the anceſtor's deceaſe, are gene- 
rally elapſed before the lord is warranted 
in ſeizing at all. What then is to be now 
underſtood by his ſeizing quouſque-? Ts 
the heir to be abſolutely unlimited in 
point of time, and, by conſequence, the 
lord precluded from granting out the lands 
to any other Perſon, and ſo to be robbed of 


—— . 


60 2 Ante. vol, i, * 234. . 
VOL, II, H | "© 


. GUARDIANSHIP. 
his rights(c)? Or are the year and day to be 
computed from the laſt (or third) pro- 
clamation ? But, if ſo, by what law is the 
time e N 


Infant heir II, however, the heir was an infant, 
not bound by 
non-claim. lie was not bound, though the year and 


day had actually elapſed; he was not 


Age of majo- forecloſed till he attained his majority 


rity. 


(d), which was fixed by the ancient 
law (where a ſpecial cuſtom did not in- 
tertere) at fourteen (e); though as the 
age of twenty-one became afterwards the 
age of majority as to the tenant by knight- 
ſervice (/), and as the tehure by knight- 
ſervice was the chief and moſt honourable 
tenure, the ſame age was, as to many 


* 


1 | 
(e) He may indeed grant ſubje# to the claim of the 
heir of the former tenant, But who would accept a 
grant which would be for ever open to his claim: 
What muſt be done as to fines, &c.? Muſt the gran- 
tee and his heirs pay abſolute fines, xc. for a contin- | 
gent or conditional eſtate ? 


(d) Ante. vol. i. p. 234. 
(e) Watk. N. CxLiv. to Gilb, Ten. 463. 
D hid, & 1. þ. 339, 
- _ purpoſes, 


GUARDIANSHIP. 


purpoſes,” at length affixed as that of ma- 


jority as to perſons who had nothing to 


do with the bearing of arms; to tenants in 


ſoccage; to bond-men; and even to fe- 
males (8). 175 


3 the infant copyholder was to is . 
out of ward at fourteen, and yet he was 


not to be accountable for his acts till one- 
and twenty! . So rapidly do abſurdities 
accumulate when Principles are forſaken 


99 


If the deceaſed tenant had held in this Guardia in 


ney, or by military ſervice, the lord was 


chivalry. 


entitled, without account, to the profits 
of the lands during the minority of the 


heir; as the heir was, during that period, 


incapable of rendering the returns. The 


lord, therefore, having no ſervices per- 


formed, was authoriſed in reſuming the 


lands, as the conſideration of his gift bad 


failed (0 


96 


(20 And ſee the Arrow, ch. v. 6 . 


(5) See Watt. on the King's Claim as Guardian 7 


the Duchy of Cornwall, p- 8. 


. 
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Guardian in 
ſoccage. 


Of copy- 3 
holders by 


| cuſtom, 


GUARDIANSHIP. 


With reſpect, however, to ſoccage te- 
nure, the infant could perform his ſervices 
by another (i); and if the ſervices were 


performed, the conſiderations of the gift 
were fulfilled, and the lord was ſatisfied. 
But as the lands in ſoccage did not move” 


from the guardian or next friend, as thoſe 


in chivalry did from the lord, the former 


was accountable for the profits (4). And 


by the cuſtom of Kent, the lord himſelf 
was anſwerable to the infant for the profits, 
in caſe the guardian proved inſolvent, or 
did not render his account ((). 


The copy holder was conſidered as more 


| dependant upon his lord; he was ſtill 
deemed, in ſome reſpects, as his tenant at 


will; and the lands moved immediately 


from the lord of the manor : and hence a 


* 3 2 " n th - . * 


P 1 P — —_ * * „éß—ͤ— 


() Except as to fealty or ſuit of court. For the 
law did not permit one 8 to ſwear for another, — 
See Poſt, ch. vii. of Suit. 


(% Wath. on the King's Claim as Guardian if. the 


Duchy of Cornwall. p. 9. 


(I) Lamb. Peramb. Kent, 552. Ed. 1506. And 


ſee alſo Robin. Gavelk, b. ii. ch. 3. p. 187. 


i pecial. 


GUARDIANSHIP. 


ſpecial cuſtom, enabling the lord to retain 


the profits during the minority of his te- 


nant, or to aſsign the cuſtody of the lands 
to another without account, has been held 


good (m). 
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But unleſs a ſpecial cuſtom can be proved without 
to the contrary, (and we may here ob- Os 


ſerve, that a ſpecial cuſtom muſt always 


be proved by him who would avail himſelf 
8 of it) (n), the lord is obliged to admit the 


infant, on due claim, by that perſon who 


is the next of kin of ſuch infant to whom 
the tenements to which he is ſo admitted i 


cannot deſcend (0). 


Hence it is often ſaid that the tes | 


in ſoccage is entitled alſo to the wardſhip 


of the infant who holds by copy (p). But | 


—— * 


— — 
I 


pe | — 3 5 | n — 


b 1 yy 266, ca. 357. 20 üs in C. B. 

(* Ante. ch. 11. p. 57. 8 3 

(o) 2 Roll. Abr. 40. Gardien, (P. ) pl. 1. Egleton's 
caſe. Co. Copyh. 1. 59. Tr. 136. See 2 Lutw, 1189. 


1190. Church v. Cudmore. Hob. 215, 16. in Cocks v. 
Darſon. Hutt. 16, 17. 2 Ver. 303. Herg, N. (63. ; 


to Co. Litt. 88. ö. 
{ þ) See Roll. Harg. Kc. ubi ſupra. 


Hs © this) 
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' GUARDIANSHIP. 
this poſition may not always hold, as the 


copyhold may deſcend very differently 


Under the 

Stat. 9 Geo. 
for admit- 
"tance. 


from the lands in ſoccage at common 


law; and ſo, by poſsibility, the next of 
kin of the infant to whom the lands in 
ſoccage cannot deſcend, may not be his 
next of kin to whom the copyhold can- 


not deſcend, and, conſequently, may not 
be the perſon entitled to the wardſhip. 


If on due proclamations the infant does 


not appear, either in perſon, or by his guar- 


dian or attorney, to be admitted, the lord 
may now, by Statute 9 Geo. cap. 29. appoint, 


at any ſubſequent court to be holden for. 


the manor, any fit perſon to be guardian or 
attorney for ſuch infant, for the purpoſe 
of admittance only; and admit ſuch in- 
fant by ſuch perſon, and impoſe the ſame 


fines as if the infant was of full age, 


3 is obſervable that the ſtatute of 
Geo. I. expreſsly confines itſelf to thoſg 
infant or  femes covert who take © by 


_ deſcent or ſurrender to the uſe of a laſt 


will ” Suppoſe a perſon thould ſurrender 
imme- 


MVSEVM | 
BRITANNICVMI 
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GUARDIANSHIP, | 


immediately to the uſe of an infant or 
ſeme covert, as to A. for life, with re- 

mainder to his younger ſon, and 4 die 
before (9) admiſsion, what is the lord to 
do? Is ſuch caſe within the equity of 
the ſtatute? Or is not a proper diſtinction 
made by chat act? For, in the caſes of 
deſcent and laſt will, the lord can have no 
tenant fill their edmittance, as the former 
tenant (the anceſtor or teſtator) is no 
more ; while, in the other caſe, the lord 

Has a tenant without their admiſsion, as 
the ſurrenderor continues, till their ad- 
miſcion, * actual tenant of the lord. wy 


We have ſeen that by virtue of a ſpecial Under the | 

| Stat. of Car. 
cuiſlom in a manor, the lord may be en- 2. by will. 
titled to the profits of the lands of his 
infant copyholder, or aſsign the guardian- 

ſhip to whom he leaſes; but that it 
there be net ſuch a ſpecial cuſtom, the 

: guardianſhip belongs to the next of kin of 


the infant, to whom the copyholds can- 


__—_— 
— — 


; (7) For If 4. bad been * and died, his ad- 
miſsion would have been that of his ſon alſo. 
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GUARDIANSHIP. 


not deſcend : hence a diſtinction preſents 


itſelf as to the ſolution of the queſtion, 
whether a father can, under the ſtatute 
of Charles the Second (r), appoint a 
guardian by his will as to the l UE 


of his child! ö 


If there be ſuch a cuſtom, it would 
certainly be unreaſonable to ſuffer it to be 


taken away by implication, as a ſtatute 
_ ought not to be extended by implication 
to the prejudice of the rights of any one 
(s); and hence it has been very properly 
determined (7), that the father can not 
diſpoſe of the guardianſhip of the copy- 


holds of his child, in prejudice of fuch 


cuſtom ; ; but it has no where been deter- 
mined, that I know of, that ſuch appoint- 
ment would not be good then no ſuch. 
cuſtom exiſted. For though ſuch appoint- 
ment would not be good in the one caſe, 


. 1 


Do 12 Car. II. cap. 24. £.8. T9. 
() See Watt. N. ILXXVIII. to Gilb. Ten. p. 417. 


e poſt. cn. x, Of Statutes. 
(tt) 2 Lutw. 1189. 1190. Church v. "ER 'E 


Lev. 395. S. C. 1 Lord Raym, 132. S. C. cited. 


it 


of 


GUARDIANSHIP. 
it does not follow that it mould not be 


good i in the other. But, on the contrary A 


105 


it ſhould ſeem that the appointment would 


be valid as to the latter cafe (u). How- 


ever, as the guardian in ſoccage ſeems en- 


titled to the cuſtody of the body, notwith- 
ſtanding the cuſtom, it ſhould ſeem alſo 
that the father may, by that ſtatute, ap- 
point a guardian of the perſon of his child, 


if he cannot affect his copyhold property 


, 
* 


The duties of the n with 1 ſpect Duties of the 


to the copyholds of his ward, are two- 


fold. In the firſt place, it is his province 
to cultivate and manage the lands as may 
be moſt advantageous for the infant. And, 
for this purpoſe, he may make ſuch a 
| leaſe as is warranted by the cuſtom, ſo it 


exceed not the minority of the ward; 


and maintain debt for the arrears of rent 


a — — 


„ 
* 


(#) See Kitho. 186. 4. ©, 1. & WWath. N. CLXXIT. 
to Gilb. Ten. 476—7. & Lutw. ubi * 


(x) Wath. ubi ſup. + 
( 9) Yee Dyer. 303. 4. Marg. Sowper U, Grodbody. 
In 


guardian. 


Cee. ee EE T_T OTE 
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In the next place he is to render ſuch | 
returns to the lord as a copyholder may 
render by another (z). He muſt pay the 


rents, and perform the ruſtic or agricultu- 
ral ſervices; as to plough the lord's land, 
to reap or gather in his corn, &c. for ſuch 


ſervices ſtill continue in various manors, 
though now they are little more than for- 
mal; and as the tenant is moſtly bound 
to perform them for a certain number of 


days in the year, they uſually go under 


the denomination of boon. or due-days (a). 


The guardian, however, cannot ſwear 
fealty for his ward, as one perſon cannot 


ſwear for another. Nor does it appear 
that the guardian can do any ſervice in 


court, for ſuch ſervice muſt be a perſonal 
one. By the common law even a tree- 


Juitor could not have made an attorney to 
do ſuit, but the law was altered by the 


 fatute of Merton (b); nor, even aſter that 
ſutute, could the attorney ſit in eee 


F Fs 8 & 5 1 
" — 


( 4 Calth. 51—2. 

(a) See poſt. ch. ix. 

(5) 20 Hen. III. cap. 10. | 
5 MF 


GUARDIANSHIP. 77 


for his principal (c). Copyholders, how- 
ever, were not within the utute of Mer- 
ton (d), but are ſtill obliged to do ſuit in 


perſon, ed another may N the 
aa On 


When a woman takes huſband, ſhe Forfeiture of 
' muſt be anſwerable for him; it is her W 
act. If he commit waſte, or refuſe the 
ſervices, it will be a forfeiture of her 
lands ///. But the infant is not anfwera- 
ble for the acts of his guardian, as the 
guardian is not of his own choice; the 
infant wanting diſcretion to chooſe, and 
the law aſsigning the individual. If the 
guardian, therefore, commit waſte, the 
wardſhip only, and not the lands, ſhall be 
forfeited /g /. Beſides, the intereſts of the 
huſband and guardian are wholly different; 
the former is entitled to the profits to his 
own ule, the latter only receives them to 
' thoſe of his ward, and is accountable for 


- * : 


ac) Mir. cap. 5. ſect. 2. & 2 Inft. . 
(4) 2 Inft. 100. & poſt. ch. vii. Of Suit. 
(e) 1 Leon. 104. Sir John Braunche's caſe. 
(Y Ante. vol. 1. p. 338-9. 

(g) Ante. vol. 1. p. 339. 


FW 
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them to him. The reaſons, therefore, for 


which the huſband ſits on the homage do 


not hold as to the 1 7 


| it the guardian does any act which is 


inconſiſtent with the truſt repoſed in him, 


or if he knowingly neglects to fulfil the 


duties of his office, he ſhall forfeit his 


Revocation 


of wardſhip. 


wardſhip; for his office was inſtituted for 


the benefit of the infant, and not to con- 


fer any advantage on himſelf. Hence we 


find inſtances in the rolls of many manors, 
and eſpecially in the more ancient ones, 
of the formal revocation of the guardian- 
ſhip which had been aſsigned by the lord: 
« Becauſe the aforeſaid A. B. did not per- 
form the conditions on which the ſaid 


_ cuſtody was granted as aforeſaid 5 But, | 


contrary to the truſt repoſed in him, the 


ſaid C. D. (the infant) and his cuſtomary- 


lands ill-treated; and abuſed his power in 


that behalf committed.“ Wherefore the 
cuſtody or wardſhip of the ſaid infant, and 
of his cuſtomary tenements, heretofqre 
committed to the ſaid A. B. as aforeſaid, 


is accordingly, by the lord of the ſaid 


manor, revoked, and, to all intents and 
purpoſes, utterly and abſolutely annulled.“ 
Arrolixr- 


GUARDIANSHIP. 


APPOINTMENT OF GUARDIAN (h). 


AND BECAUSE the ſaid A. B. is an 


infant (to wit) of the age of two years, or 


| thereabouts, the wardſhip or cuſtody [as 


well of the perſon of the ſaid A. B.“ /if 


tlie cuſtom be ſuch) * as] of the copyhold 
or cuſtomary tenements to which he has 
at this court been admitted, is granted 
unto C. D. his next of kin, to whom the 


| ſame tenements cannot, according to the 
cuſtom of the ſaid manor, deſcend, until 


the ſaid A. B. ſhall attain his full age, ac- 


cording to the cuſtom of the manor afore- 
ſaid (): Hs. the ſaid C. D. PROVIDING, 
-oue | 


th... AM 5 


— 


(h) Such guardian, if ejected, may have an Ceflions 
cuſtodiæ, or at leaſt an action in the nature rr 


Leon. 328. Cole v. Walles. Cro. Elix. 224. 8. C. 


(i) The age of majority differs in moſt manors. 


In ſome it is fourteen, in others fifteen, & In mo- 
dern entries we frequently find the wardſhip com- 
mitted till twenty-one. But theſe latter inſtances ſeem 


to have crept in through error from the circumſtance 
before noticed (the age of the military tenant); For, 


at the time in which our cuſtoms commenced, (and a 
_ cuſtom muſt certainly have had a beginning, though 


we cannot at this day; trace it, Se Davys Rep. 32. 43.) 


the 
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out of the rents and profits of the ſaid 
tenements (or ſo far as the ſame ſhall ex- 
tend), reaſonable maintenance and educa- 
tion for the ſaid A. B. during ſuch his 
minority; ANSWERING ſuch ſervices from 


time to time to the lord as ſhall be due for 


the ſame tenements, according to the cuſ- 
tom of this manor, and which a guardian 


may perform; AND RENDERING a full 
and juſt account when thereunto lawfully 


required. Wy 


8 


— ——_— e h_ ve 


the period of twenty-one was not applicable to the 


ruſtic or villein-tenant. The period of twenty-one 
was relative to wearing the heavy armour, and not 


to the diſcretion of the perſon. See Wath. N. 1. to 
Gilb. Ten. 339. & N. cxLIV. p. 463. & ante. p. 98. 
In old rolls we often find the wardſhip granted 


« Jurante bene placito Domini;” but more uſually, 


e Prevenerint ad plenam etate ſua ſecundum Conſt uctud. 
 Maner. P. 228. 5 


a 


CHAP. 


NT] 5 


CHAP. V. 


OF LICENCE. 
A LICENCE i is an ak authority given What. 
by the lord for the time being, to the copy 
holder, to do an act which ſuch copy- 
holder would not be warranted in doing 
by the common law or the cuſtom of the 
manor; as to demiſe the copyhold for 
years, or to fell timber, or the like. 


"And as ſuch licence is only an authority, Who may | 
it muſt neceſſarily ceaſe with the exiſtence, 2 * 
or intereſt, of the lord who grants it. If 
a lord who is tenant for years, or for life Lord having 

a particular 
only, of a manor, therefore, grant licence intereſt only. 
to his copyholder to leaſe for years, and 
die, or his intereſt in the manor expire, 
the licence becomes void, and the term 


of- years created in conſequence of ſuch 
licence 


Lord by 


| wrong. 


licence muſt. ceaſe and be abſolutely ex · 

tinguiſhed (a). So if the licence be to 
fell timber, and the lord's intereſt deter- 
mine before the timber be ſelled, the li- 
cence ceaſes; and the copyholder cannot 


LICENCE. 


proceed to cut the timber (b). But if the 
licence expire after the leaſe be made, or 
the timber be felled, it will be no forfei- 


ture of the copyhold (c), as the copyholder 


acted under the expreſs authority of the 


lord for the time being: And the lord for 


the time being may diſpenſe for ever; ſo 


that none in remainder or reverſion can 
take advantage of the act, even though 


ſuch lord be only tenant at will (4). But 
it ſhould be obſerved, that what is here 


ſaid of the lord for the time being, muſt 
be underſtood of a rightful lord; for as a 
lord by wrong cannot diſpenſe as to a lord 


— 
—— TT. — 


n 9 — 


| (a). 1 Rell. Ar. 511. Copyhold (K.) Pettie & 
Debbans. 2 Brownl. 40. 8, C. by the name of Petty 


Evans. Co. Copyb. ſ. 34. Tr. 72. 1 Keb. 25. 
Munifas v. Baker. Gilb. Ten. 203. 298—9. 


() See Gilb. Ten. 298—9. & 1 Keb. 25—5. 

(c See Gilb. & Keb. as above. 

(d) 1 Lev. 20. Milifax & Baker, & ante vol. I. 
p. 349—359. 
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by Tight (e), ſo it ſhould ſeem, from the 


very nature of the thing, that no licence 


granted by a wrongful lord can be good. 


But, though the rightful lord may aif- Lord - 
penſe with a forfeiture as to the lord in re- afte& the 
mainder, yet he cannot exert any owner- — 3 
ſhip over the freehold, ſave only as to his on intereſt 
- own intereſt, He may grant a copyhold 
in fee, though he be only tenant at will 
himſelf; for the grantee would be in by 
the cuſtom, which is paramount the 

Intereſt of the lord //. Yet, when the 
copyholder does any thing under the im- 
mediate authority of the lord, and not by 
the cuſtom, he muſt be regulated by the 
authority which ſuch lord can give. The 

grantee of a copyhold comes in under the 
cuſtom, and takes only a copyhold intereſt; 
he meddles not with the freehold or inhe- 
ritance of the premiſes. But a leaſe y 
licence is a common law intereſt g/. 


may endure longer than ;the intereſt : : 


© Milfas v. Baker, 2 ante, vol. I. p. 240-355 
(f) Ante, vol. 1. chap. ii. Of Grants. 
| (g) See ante, vol. I. p. 301. & Pot. 121. 


VOL, Il, I the 


2 * 1 "2 
— — — — — — — 
— N 
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LICENCE, 
the copyholier himſelf; as, in the cafe of 


eſcheat, the leaſe ſhall continue againſt 
the lord who granted the licence (kh), 
| though it would not be good as to a lord 


in remainder (i): this, therefore, affects 
the freehold and inſieritance of the premiſes; 
and the lord for life or years has only a par- 
ticular intereſt in the freehold. It ſeems, 


therefore, reaſonable, that the lord who 


has only a particular intereſt in the free- 
hold, ſhould not affect, or authorize ano- 


ther to leſſen the value of, that freehold, 


any further than for his 'own time. And 


this differs moſt eſſentially from a grant of 
the copyhold intereſt; where the copy- 
holder would be in by the cuſtom; as the 
cuſtom has nothing to do with the free- 


hold or inheritance of the lands, but with 
the copyhold intereſt only. 


If the lord, therefore, having only a 


particular intereſt, grants a licence to fell 


. „„ 
— — as * . ** 


(h) See Hutt, 101, Turner & Hades. .& Litt. 


Rep. 233 8. C. 


(:) See Petiie v. Debbans, & Munifas 2 Baker, 


ante. 


timber, 


LICENCE. 


timber, and the copyholder accordingly 
fell, it would be no forfeiture of the copy- 
' holder's intereſt, as he would act with the 
privity of his lord: but it ſhould ſeem 
that the lord in remainder may have his 
remedy over againſt the particular or li- 
cencing lord, as the lord in remainder had 
a property in the trees; and perhaps may 
have an injunction to ſtay the felling, if 
the timber not actually cut, though the 


particular lord could not have ſuch in- 


junction againſt his own act (V). 


In the caſe of Pettie & Debbans (1), it 


was adjudged, according to Rolle, that a 


lord, who was only a tenant at will of the 


manor, could not grant a licence to his 
copyholder to leaſe for years. And, in- 
deed, as the rule ſeems to be that a lord 
cannot give licence to make a leaſe for a 
longer time in the tenancy than the lord 


Himſelf has in the ſeigniory or manor (m), 


it muſt be evident, that a tenant who holds 


3 | | ] - 


— 
— — — 


(4) See 3 Ves. Jun. 3. Wentworth v. Turner. 
(/) r Roll. Abr. 511. Copyh. (K.) pl. 1. 

(in) 2 Brownl. 40. Petty v. Evans. 

| I 2 only 
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LICENCE. - 


only at will cannot give licence to create 
a term of years. Yet it may be at leaſt 


very doubtful, if ſuch tenant at will (he 


being the lord pro tempore grant licence 
to the copyholder to demiſe for years, and 


the copybolder demiſe accordingly, whe- 
ther ſuch demiſe would be a cau/e of forfei- 
ture of the copyhold, as the copyholder would 
act with the privity of his lord; though 
the demiſe might be immediately avoided by 


the lord in reverſion, on his determining 


the intereſt of his tenant at will. A lord 


who holds at will may diſpenſe even as to 


thoſe in remainder or reverſion: -and it 


ſhould ſcem that the very act of licencing 


would preclude the lord who licenced from 
availing himſelf of any forfeiture, by rea- 
ſon of an act done in purſuance of ſuch 


licence, and be a ſufficient juſtification of 


the copyholder who acted under it; and the 


diſpenſation of the forfeiture for a moment 
would ſeem a diſpenſation for ever; the 
act once ceaſing to be the cauſe of for- 


teiture, would e never be permitted 
to be the cauſe of forfeiture at any future 
time, as forſcitures are not to be favoured. 


Accord- 


- LICENCE. 
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According to Sir Edward Coke (n), the steward. 


ſteward cannot, virtute officii, grant licence 


to demiſe, though in full court and in the 


name of the lord, unleſs there be expreſs 
words in his patent to enable him to do ſo, 
or by ſpecial authority given him by the 


lord, or by ſome particular cuſtom; and 


this doctrine of Sir Edward Coke is adopted 
by the late Chief * Gilbert (o). 


The copyholder muſt purſue the terms The copy. 


of his licence, as the licence is in the 
nature of an authority. If he have a 
licence to leaſe from Michaelmas laſt, and 


holder muſt 


3 his 


1CCence. | 


he leaſe. from Chriftmas next, the leaſe 


_ " * — 4 A 
—_ —— q 


n — Sh. 


— — 
„ ts. — 


* — 


n Fi 101a- 
(e) Ten. 333. But ſee Kich. 85. a. contra. 


And, even granting the law to be with lord Cote, 


it ſhould ſeem that any act of the lord, or even his 
acquieſcence, after the granting of ſuch licence by 
the ſteward (the lord being apprized of ſuch licence), 


would amount to a confirmation of it. As if the 


lord fign the court-book, in which an entry of the 
| licence is made, or if he receive the fees on licence, 


&c. And beſides, the copyholder, on applying for 


licence in full court, is ſurely not n to crave yer 


of the ſteward's appointment. 


Ls: will 


LICENCE. 


will not be warranted (p). So, if a copy- 
holder in fee have a licence to demife for 


years, if he ſo long live, and he demiſe for 
years abſolutely, the leaſe would not be 


good: But if he were tenant for life only, 
it would be otherwiſe, as the en 
world be NE (7). 


If the copyholder have a licence to leaſe 
for twenty-one years to commence from 
Michaelmas, and he make a leaſe for 


twenty-one years to commence at that 
. day; and afterwards, but before Michael- 
mas, he make another leaſe for the ſame 


term, to commence alſo at the feaſt of 
St. Michael; the licence would be ſatis- 
fied by the firſt leaſe, and the ſecond 


would not be warranted (7), 


But, if the licence is to leaſe for five 


ears, and the copyholder leaſe ſor three, 


* 


0) Gro. El. 305. Fackſo v. Nan. 
(7) Cro, Elix. 461. Haddon v. Arrowſmith. Gra, 


Fac. 436. Worledge v. Benbury, 


(7) Moore, 148. Ca. 329. 


it 
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it would be good (5); as he may demiſe 
for a leſs, though not for a greater, term 
than his licence ſpecifies. 


The lord may grant a licence on a con- Licence on 
dition precedent, as it will not properly ß 
operate as a licence till the condition be 
performed; but he cannot grant a licence 
on a condition ſubſequent, as he gives no- 
thing, but only diſpenſes with the forfei- 
ture; and the eſtate paſſes from the copy- 
holder and not from the lord; and the lord 
cannot annex a condition to the eſtate of _ 
another perſon (0. 

7 5 : 
But the lord cannot enable his copy- 33 
holder, who, i in law, holds only at will, life net good. 
to demiſe for life, though : A cuſtom be 
* to We it N 


— 


2 


(50 Cro. Fac. * Werledgs V. 1 


(t) Popham, 105—0. Hall v. Arrowſmith. Cre. 


Eliz. 461—2. 8. C. 7 the name of Haddon v. Ar- 
W en 


(u) Godb. 171. Ca. 236. And an eſtate for 4 life, by 


licence, would be a freehold intereſt, 
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Licence to a 
tenant in tail. 


I. ICENCE. 


Nor- if the lord grant a licence to a 
tenant in tail to demiſe for twenty years, 
and the tenant in tail demiſe accordingly, 


ſhall ſuch demiſe bind the iſſue in tail. 
For a licence is only a diſpenſation as to. 


Agreement 


for licence. 


Cuſtom in 


caſe the lord 
refuſe 


the lord, and paſſes no eſtate. It only 


enables the copyholder to demiſe, and he 
can only demiſe what he has in himſelf (z). 
The lord cannot by his licence affect the 
intereſt of the iſſue in tail. 


If the lord enter into an agreement with 
his copyholder to grant a licence, and re- 


ceive a conſideration, a court of equity 


will compel him to grant it accordingly/y. 


W cuſtom that on payment of ten years 
rent the lord ſhould licence for ninety-nine 
years, and, if he refuſed, the tenant might 
do it without licence, was adjudged good(2). 


* 


09 See Tieb. 84. b. 85. a. 
(% Nels. Chanc. Rep. 49. Hungerford v v. Auſten. 
(z) Grove & Bridges, cited as adjudged in 2. Keb. 


344. Porphyry v. Leging bam. And ſee Gilb. Ten. 294, 
& Wath. N. CXLV, 


The 
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[ 


The term. created by licence is a com- Term under 
mon law, and not a copyhold, intereſt, common-law 
It may be aſsigned by the leſſee without — 
any further licence or conſent of the lord. 

It is extendible at law; and may even con- 


tinue after the determination of the copy- 


hold (a). 


FORMS OF LICENCE. 
Licence to demiſe. 


« Alſo at this court, licence was granted (la 93 
to A. B. one of the cuſtomary tenants of 
this manor, to demiſe and let ALL that, 
Nc. unto C. D. [or © unto any perſon or 
perſons at his pleaſure,”] for any term not 

excceding eleven years, to commence from 
7 the day of next, And the 
aid A. B. paid unto the lord jor: fuoh his 
licence a fine of three ſhillings and eight 


pence, being War Pepe” for each year of 
the Fav term.” 


. > 3 { 
C — * 9 * * 


* — 


(a) See ante, vol. I. p. 301. 3 Low. 69—70. 


ith Ca. 106, Hob. 177. Swinnerton v. Miller. 


If 
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Tf out of Court, ſay, « 
; : Manor of )“ Be it remembered that, on l 
. Fuirhunſ. me day of in the | 


year, &c. licence was granted by me, 
E. . lord of the ſaid manor, unto 4. B. 
one of the cuſtomary tenants of the ſame 
manor, to demiſe and let ALL, &c. unto 
C. D. &c. for the term of ſeven years, to 
commence on the teaſt-day of St. Michael 
the Archangel next. enſuing. And the 

ſaid A. B. gave for ſuch his licence a fine 
is Re On 5 


In the leaſe, made in conſequence of 
the licence, it would be proper to inſert 
covenants to the following effect: 


es Ke. „That (the le eſſe) his executors, ami 
33 under niſtrators, or aſsigns, ſhall not, nor will, do, 
or cauſe, or knowingly ſuffer, to be done, 
any act, matter, or thing whatſoeyer, by . 
means of which the eſtate and intereſt of 
the ſaid A. B. his heirs, or ſequels, of, in, 
or to, the ſaid meſſuage, &c. or any part 
or parcel thereof, may in any wiſe be for- 
feited or impaired. ” 


& That | 


A 


LICENCE. 
* That (the lefſor) his heirs,” executors, 
or adminiſtrators, or ſome or one of them? 
hall and will, from time to time, and at 
all times hereafter, diſcharge, or, upon 


reaſonable requeſt, ſave harmleſs and in- 


demnify, the ſaid C. D. his executors, ad- 
miniſtrators, and aſsigns, of, from, and 


againſt, all rents, dues, duties, and ſer- 


vices, from henceforth, during the faid 
term, to be paid, rendered, or performed, 
to the lord or lords of the ſaid manor for 
the time being, for, out, or by reaſon ot 
the ſaid demiſed premiſes, « or any ax or 
parcel thereof.“ EY 


| Licence to fell Timber. 


66 Alſo at this court Ecenoe was nates 


to A. B. one of the cuſtomary tenants of 
this manor, to fell, within fix calendar 


months from the ſitting of this court, 
twenty oak trees now growing on a Cer- 
tain tenement called C. within the manor 
aforeſaid, and already ſet out and marked 
by: the woodward or reeve of this manor 
[or © to be forthwith ſet out and marked 
by the woodward or reeye of this manor, al 


0 | as 


123 
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as in ſuch caſes uſed and accuſtomed, for 
the purpoſe of repairing the buildings and 


fences of, or belonging to, the ſaid tene- 


ment. But he paid no fine for his licence, 
by reaſon that the ſaid trees were aſsigned 
for botes.“ 


93 


from, &c. two hundred oaks, eighty elms, 
forty-eight aſh trees, and twenty-two beech 
trees, now growing on certain tenements 


called D. E. F. and G. within the manor 
_ aforeſaid, to be choſen by the ſaid A. B. 
[or © forthwith to be ſet out and marked 
by the woodward or reeve of this manor, 
as in ſuch caſes uſed and accuſtomed,” 5 
and the ſame to convert to his own uſe, or 
to ſell and diſpoſe of at his pleaſure, with- 
out any account to be rendered for the 


ſame. PROVIDED nevertheleſs that this 
licence ſhall not extend to the felling any 


of the oak trees now growing in or near 
the crofts known by the names of the Well- 
croft and Lamb-croft, and called the 


Boundary-oaks; nor to a certain oak called 


Arthur's-oak; nor to any trees growing in 


the walk or avenue called the Prior's-walk. 
b And 


tofell, within fix calendar months 


3 "os. th * ww 
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And the ſaid A. B. paid to the lord for a 
fine for ſuch his licence one hundred 
pounds [or, And, for ſuch his licence, 
the ſaid 4. B. is to pay to the lord for a 
fine, within three calendar months after 
the felling of the ſaid trees, the ſum of 
three ſhillings and four-pence for every 
ton of timber which the ſaid trees ſhall 
contain, according as the ſame ſhall be 
admeaſured by the woodward or reeve of 
this manor, as in ſuch caſes uſed and ac- 
cuſtomed.“] 5 
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CHAP. VI. 


OF HERIOTS. 


Nature 24 11 IAT ſyſtem which we uſually denomi- 


nate the feudal, while it anxiouſly pro- 
vided for the liberty of the individual, 
was admirably calculated for national de- 
fence. Each freeman was a ſoldier (a), 
and was obliged to render to his country 
his ſervices in war. He was to be provided 
with arms, according to the uſage of the 
times and the rank which he bore, not 
only for periohal, but for national, laſety, 


In theſe arms the ſociety was inte- 
reſted ©); and, when the tenant died, they 


(a) [ide EL. Gul. cap. "BY ap. Seld, ad Fader 
And ſee Wath. Introd. to Gilb. Ten. & Note I. p. 339. 
(5) See Gilb. on e 9. 
5 devolved 


HERIOIS. 


devolved to his ſuperior, to his immediate 
lord, that they might continue to be uſed 
in the defence of the ſtate; and hence the 
origin of the heriot. 


We find tha heviet either expreſsly no- 
ticed or alluded to in moſt of the Gothic 


codes (c); and from the northern nations 


have we alſo derived the term (d). 
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As the feudal ſyſtem declined, the he- Commuted. 


riot was frequently commuted; and the 
lord received a ſum of money inſtead of a 


portion of arms, horſes, or habiliments of 


* a * A _—_— 
— _ 2 
— * 


(c) LL. Longob. lib. 111. Tit. 8. f 4. Lindenbreg. 
| Cod, Leg. Antig. 679. LL. Canut. cap. 69. & 75. 
apud Lamb. & Will. Compare LL. Can. c. 69, & 


LL. Gul. c. 22, 3%, , 20. (apud Wil. LE. 


Sax. Seld. ad Eadmer. & Kelh. Norm. Dif.) & LL. 


Hen, I. cap. 14. (ap. Will. & Lamb.) & Doomſday 


Book: Bercheſcire, tit. Walingeford, & Herefscire, 
tit. Hereford Civitate, & Arcenefelde. _ 


By the 75th law of Canute, the W was not to be 


accounted for when the tenant died in battle. 
(4) From hene ( Exercitum) & gear (fuſus). Bel- 
licus apparatus; proviſion for war. Vide Spelm. GIs. 


voc. Hereotum. Somner's Sax. Dift, v. Penegar. 


Gloſs. dd Milt. LL. Sax. v. hene gear. Forteſg. 
Mon. Pref. lvii—lvix. 


war. 
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war. Such was the uſage of Normand 
before the conqueſt of England (e): and 

although William ordained the rendering 
of arms //, yet we find the payment in 
money uſual in the time of Henry the Se- 
cond (g), and required in that of John (2). 


Confounded The heriot was often confounded with 
with the Re- 


rhe, the relief, though, in fact, they differed 
Re FIG *zcfſentially. The heriot was paid on the 
ES determination of the tenancy—the relief 


on the acceſsion of the heir (7) 


Villein- From analogy to the proper, or military, 
dert. heriot, was the heriot of the villein or 
huſbandman demanded. In the caſe, in- 
deed, of an abſolute or > as villein, as 


** — 


60 3 age 4. Norm. cap. 34. de 
Relief . . 

(f) LL. Gul. cap. 22, 23, * | 

(g) Vide Glanv. Lib. g. cap. 4. fol. 143—4. Ed. 
1780, & ſee Lord Lyttleton's Hiſt. Hen. II. b. ii. N. 
| | to p. 100. vol. 3. p. 325—330, Bvo. ed. 
-” () Mag. Cart. Reg. Fohannis, cap. 2. ap. Blackft 
in which the relief ſpoken of 1 is called the ancient 
- _Nn « per antiguum relevium.” 

(i) Vide Spelm. Gloſs. v. Hereotum. Ce. Grob. 
4 25. Tr. 33—4. Fitzh. Hariott. pl. 6. 


his 
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his lord- was, in ſtrictneſs, the owner or 


proprietor of his chattels, the heriot, when 


taken, was, in truth, an indulgence, as it 
amounted to a relinquiſhment by the lord 
*: on reſt of the property of Yo 


As the military tenant was to render 
his warlike accoutrements, ſo the huſ- 
bandman or ſoccage tenant was to render 


his beſt beaſt (m). The former were ne- 
ceſſary for the continuance of the national 
| defence, and the latter was to be uſed for 


the purpoſes of agriculture. The villein- 
heriot, however, differed in different ma- 
nors (7), as it depended upon reſervation, 
or ſome agreement which afterwards ri- 
pened: into cuſtom, 


— n 1 ; n 


= See 2 Bl. Comm. ch. 6. p. 97. 


(in) Si Lib. Ho. ibi moritar. Rex ht. calallu. ej. 
cu. Armis. De Villo. cu. morit. ht. Rex 1. Bove.“ 


Doomſday Book. Herefscire. tit. Arcenefelde, - 
LL. Gul. cap. 29. De relief a Vilain. Le meillur 


Aveir quil avera u Chival, u Bu, u Vache, donrad a 


on ſeignor de relief. 


(1) Sometimes it was oY beſt dead good, wichow | 


any relation to agriculture, See poſt. p. 1 38. 142. 
n We 


1129 


” * 
md ** 
4 _— %—kAͥ6 — — vets, IT * 
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Whether ori- 


ginally gra- 
tuitous. 


HERIOTS. 
We are told by Bracton (0), Fleta (D). 
and Britton (9), (who by the way ſcarcely 


differ in their deſcription) that the heriot 


was originally a voluntary or gratuitous 


bequeſt of the tenant. But I apprehend 


that this muſt be underſtood merely of the 


heriot of the huſbandman (r), and not 


ol the military heriot; ſince we find the 
latter fixed as a right, as a legal duty, at 


leaſt ſo early as the time of Canute the 


Great, confirmed in that of the Conqueror, 


and acknowledged in the charters of Henry 
the Firſt, John, and Henry the Third, In 
ſome Saxon wills, indeed, we find expreſs 
bequeſts of an, heriot to the lord (s): But 


ſuch inſtances ſeem only from abundant 


caution, that the teſtators might not ap- 


pecar unmindful of their lord, and to pre- 


vent the chattels of the deceaſed from 


(o) Bract. lib. 2. cap. 36, /. 9, fl. 86. a. 

(p. Fleta. lib. 3. cap. 18, fel. 212. 

() Britt. cap. bg, fol. 178. a. 493.) 
( ) And ſee 2 Black, Comm. 423. 

(5) © —— erxeyr mine Lhouende hip nigre Perier.” 4 
Will or Walgith, A. D. 1046. Samn. Gav. App. 211 
And fee Lamb. Peramb, Red 493. Will of 2 9 5 


& — 


pain g 
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paſsing into other hands, and eſpecially 
into thoſe of the church; ſince it is evi- 
dent, from the very bequeſts referred to, 


that, though the heriot was expreſsly di- 


rected to be paid, it was conſidered as the 
the r 18 1 . 


Harigg thus curſorily traced the origin 
and hiſtory of heriots, I ſhall proceed to 
the law relative to them, as it appears to 
| be acknowledged at this day. 
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Heriots, then, are divided into heriot- Dilton of 


cuſtom, and heriot-ſervice. 


Heriot-ouſtom 1s that which is due by Heriot- 


virtue of an immemorial uſage of a cer- 


tain place or diftrict, precinct or territory; 


as within the manor, of Fairkurſt. The 
cuſtom by which it is due is, like all other 


cuſtoms, local (t), i. e. is relative to the 


place within which the. heriot is claimed, 
and not - merely relative to theſe or thoſe 


particular lands for which it is payable. 


r 8 q " Fe 
" q er - * g 


(e) 2 Litt. 33. b. & 113, xy & ante. ch. 11. Of f 


TEN, p. 55. | 
K 2 Thus, 


7 
| 
{ 
| 
f . 
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| 
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Thus, an heriot due on the death or alie- 


nation of every tenant of the manor, is an 


heriot-cuſtom (u). It is not due on the 


death of 4.B. merely becauſe he died 


ſeized of Black-acre rather than of White- : 
acre, or of White-acre rather than of 


| Green-acre, but becauſe he was a tenant of 


the manor generally. It is not due by reaion 
of the particular or ſpecific grant of Black- 


_ acre}; it is not due by reaſon of a particu- 
lar or expreſs reſervation; but only and 


immediately by reaſon of the uſage im- 


- memorially exiſting within the manor of 


which the premiſes are held. 


This ſpecies of heriot is ſaid (v) to lie 


in prender and not in render; for it is not, 
by the terms, @ /ervice, or in the nature of 


a rent. It may be due on the death or 


alienation of a tenant for life or years, as 


. o _— 
— — — — 


nn. 


(a) See Kiteb. 133. a. & b. & the caſes there cited 


from the Year-books. Co. ll. ſ. 24. Tr. Þ 24. 


2 Bl. Comm. 422. ch. 28. 
"oe Co. =I. {. 25. Tr. 33. & * Comm. 15. 


well 
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well as on that of a tenant in fee-fimple 
%%. It may be payable on the death of 
a tenant only, or on his alienation only, 
or on either of thoſe events, according as 
the ales preſcribes (0. N 


 Hetiot-ſervics' is PREY due by a 8 Heriot 
cular and expreſs reſervation in the grant 
or leaſe (a); or is claimed by preſcription, 
which implies, or ſuppoſes, or preſumes, 
ſuch grant containing ſuch reſervation 
(o); and therefore lies in render (c), being 
in the nature of a rent (d), or founded in 
ancient tenure (e); and, conſequently, is 
incident to, and ſhall always follow, the 
reverſion, if the grant ve for a cabal 


4 mn - * I * & SEE Mad. att 
” * 


Pr 4 * 4. ” 


- (0) Hl. 21. 1 VII. f 13. a. of 15. & ſer 
Kitch. 133. a. & b. 

(z) Vide Hil. 8, Hen. VII. fol. 10 — #1 3 
Rited: enn 

(a) Co, Copyb. f. 24. Tr. 24. 3 Salk. 332. 

(5 See Gilb, on Diftreſſes, 8—9. & poſt, 134. G. 
.-. "(Butt it ſeems to be now ſettled that it lies in 
prendor alſo. See Poſt, & Cro: Eliz. 32. Sir Jobn 
Peter v. Knoll. 1 Show. 8 1. Parker v. Gage. 95 

(ad) 2 Keb. 677. Lemal. v. Cara. 2 Saund, 165. 8.C. 
(e) Kich, 133. b. 1 Show, 81. Parker v. Gage. 


6 Gilb, Diſtreſſes. 9. 
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eſtate; or the ſeigniory, if the ne be 
in fee a 05 


It is ſaid infos of the ancient books 
that this ſpecies of heriot is due only on 
the death of a tenant in fec- ſimple /g). 
But, as it is due by reſervation, it is mani- 
feſt that it may be reſerved on the grant 


of a leſs eſtate (4). Perhaps a diſtinction 


may be thus made: if the heriot be 
claimed after the death of a tenant for 


life or years, who was in by the grant of 
the lord, the lord muſt ſhew the deed by 


which it was reſerved, or otherwiſe. prove 
the expreſs reſervation : but if the grant of 


tte lands was fo diſtant that the deed of 


creation cannot be ſhewn, nor the preciſe 


terms of reſervation be otherwiſe proved, 


the lord mult E (03 for it is not 


22 Ball Abr. Horiot pl. l. 2 Cann, % Law | 
von v. Carne. 2 Keb. 505. 677. &c. . 


e Sture. Ibid. 332. „ 


(g) Hill. 21. Hen. VII. pl. 15, fol. 13. a. &pl. 24. 
fel. 15. a. Kielw. 84. a. & b. & ſee 3 Salk. 332. 


(h) 2 Saund. 165. Lanyon v. Carne, &c. 


(i) See Gilb. on Diſtreſſes, 8—9. A Salk. 332. 
ich. 134. a. 


(by 
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(by the terms) due by cuſtom, as it is 


only claimed on the death of the tenant of 


particular lands (4), and not on the death 
of the tenants, generally, of the manor. 
And as the grant muſt of neceſsity have 


been in fee, (for any particular eſtate 
muſt be of known beginning, as well as 
of definite continuance and termination), 


on the death of ſuch tenant in fee. And 


no miſchief could here enſue: For if the 
tenant in fee ſhould make a grant or leaſe 
to another in tail, for life, or for years, 


the donee, / grantee, or leſſee, would be 


tenant to the donor, grantor, or leſſor ; and 


no heriot would be due on his death : ; 
but the donor, or tenant in fee, would ſtill 


continue tenant to the lord; and therefore, 
on his death, the heriot would equally be 


due. So that the lord would not be de- 


prived of his rightful and original heriot, 
nor ſhould the heriot be multiplied in 


prejudice of the donee or grantee. And 
although the tenant in fee ſhould thus 


' 5 


9 . 1 


2 ä — 


- a N 8 ” 
3 e : * 4 : > 
* 
ö 4 * . 


(#) Vide Hill, 21, Hen. vil. pl. 24. fol. 1 $ b, 16, a. 


K 4 part 
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part with the poſſeſsion of the premiſes, 
yet, as the heriot is an heriot-ſervice, the 
premiſes would be ſtill ſubjeR to a dil 


treſs (O0. 


1 But if | the tenant in fee grant to A for 
lite, or in tail, with remaznder over in fee 
to a ſtranger, ſo that the whole fee paſs from 


the grantor, there A, the particular tenant, 
ſhall hold of te lord, and not of him who 
made th grant or gift 009. 


The heriot here, INE is e on cans 


death of that perſan who is tenant to the 


lord, and not on the death of him who is 
tenant 79 that (the, lord's) tenant. And 


here, therefore, a diſtinction again ariſes 
with reſpe& to thoſe who take 4 portion of: 


the fee by the act of law or by the act of 


the party. The donee in tail, the grantee 
for life, and the leſſee for years, take by 
the act of the party, and do not become 
tenants to the lord; and, conſequently, 


—— . £ 4 Sa. he. - a £7 4 2 * 1 


(1) See. . 
(n) Bro. Ten. 21. Dyer. 362. b. pl. 19. 2 Inft. 
505. Co. Litt. 21. b. Godb. 18. Webbe & Potter. 
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as we have ſeen, no hetiot i is, in ſuch cafe; | 
due on their death. The buſbancl taking 
His curteſy, or the widow her dower, are 
in by the act of the law, The huſband (at 
leaſt in caſes where he takes the tehole 
_ eſtate) is tenant to the lord (n). The wi⸗ 
dow (except ſhe does take the whole (o)) 
is tenant to the heir /. It ſhould ſeem, 
therefore, that, in the preſent cafe, the 
heriot would be due on the death of the 
former, though not of the latter. The 
diſtinction between the perſons taking by 
act of law or of the party, does not ſeem 
to have been ſufficiently attended to in 
the / caſo in Kiekeey(g). Mr. Viner has 
told us (7), that, according to Frowike in 


the cafe in Kielwey, the heriot was not 


payable on the death of a tenant by the 
e But Mr. ra has not ene us 


tt a _— i ——— 


? TH. $a7e, 


"Ta. 2 (OH 301. Wath. on Pa. 1 
(e) See Watt. on Deſe. 81. & Watk. N. xxv. to, 


Gilb. Ten. 373. & Silz. Ten, 172—4. ; 
(2) Bro. Ten. 84. & Watt. on Deſe. 83. 
Wl IS eas Ne 361) 
(r) 14 4br. 296. Heriot, (B.) pl. 1. 
e that 


— — ̃ — ab oo coo — —— — - * g — —mar—p_ct —_ — — — — —ͤ— — — — — wg 
— — — —ͤ—œöv—— . —-:— B ——˖ H ũ ̃ ̃ ̃ↄ— — ˖ —ũ ——— ͥͤ ͤö ä——2— 2 — —— — — — —— ID 2 . —_SY 
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that Kingſmil was of a contrary opinion (s); 
nor has he told us that Frowike was an- 
' ſwered in a manner to which he could 

not ſatisfactorily reply. For the inſtance 
which Frowike gave of the tenant for life 
and remainder-man differed materially 


from the principal caſe; in that the tenant 


for life and remainder-man were in by the 
act of the party, and the tenant by the 
curteſy was in by the act of law. Beſides, 
the eſtate for life and remainder in fee, 
: formed, in conſideration of law, but one 
eſtate; while the eſtate of the tenant by 
the curteſy could not poſsibly form one 
with the reverſion in the heir. 


| Heriot,what. We have already ſeen that the heriot of 


the military tenant originally conſiſted of 
arms, horſes, or habiliments of war; and 
that of the villein, ceorl, or huſband- 
man, either of ſome beaſt uſed for the 

purpoſes of agriculture, or which formed 
part of his ſtock, or of ſome inanimate 
good: and as the latter (or villein heriot) 
is the only ſpecies of -heriot now remain- 


_ CO 


—_— „ * 5 * _ * 5 5 — 


() See Kielw. 84. a. 


ing 
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» 


ing among us (), we will here chiefly con- wy 
fine our " remarks to it. [tz 9 


The moſt aſus thing rendered as an Beſt animal. 
heriot of the latter kind is that of the beſt 
animal of which the tenant died poſſeſſed. 
And in an avowry it is neceſſary to allege 
of what nature the heriot be, whether an 
animal or dead good (). 


Which is the bet animal, in cafe the 
tenant dies poſſeſſed of ſeveral, is to be 
aſcertained by the lord, for he may take 
which he pleaſes as ſuch; but if he ſeize 
the one which in reality is the worſt, he 
mult be content; for it will be his own 
_ folly to make ſuch a choice; and imme- 
diately on his election the property ſhall 
veſt i in him h. EONS | . 1 85 


„ 8 „ 
— — 


f 7 e . 9 


(t) The military heriot muſt have fallen with the 

military tenures. See 12 Car. II. c. 24. Though, 
indeed, it ſeems to have been long before loſt in the 
relief. 

(47 See Hutt. 4. Shaw v. Tayhr. Eb. 130 be C. 
(*) Hil. 16 Hen. VII. pl. 3. fol. 4—5. Hob. a, 
& Bro. Har. pl. 11. Cro. Elia. 589. Odibam v. Smith. 
But it was reſolved in the latter caſe that, if the tenant 

hold 


But, whatever the beſt beaſt may be, 


it muſt be remembered that it is the beſt 
beaſt of his tenant which the lord is enti- 


tled to; for he cannot ſeize, or preſcribe 


to 80 the beſt n of a firanger (9: 


ing as it muſt bs the: beſt beaſt 4 the 
tenant, ſo it muſt be the beſt beaſt of the 
tenant at the time of his death or alienation. 


For if the property in the beaſt was not 


ut that time in the tenant; the lord can 


have no title to it (2). But if the pro- 
perty in ſuch beaſt was in the tenant at 


plete. And, therefore, if the tenant die 
on the firſt of January, and the lord do 
not ſeize till the firſt of December, the 


8 8 — _ 
— 
— 


—— 


hold by rendering an ox as an heriot, and the tenant 
have ſeveral _ oxen, the lord cannot take which he 


pleaſes; but the election is in the tenant, who may 
render which ox he will; for if the tenant do render 


an ox (whether it be the beſt or the worſt), the render 
will be ſatisfied. & ſee Plowd. 96. 
(y) Dyer. 199. b. Parton v. Maſon. & Marg. (58). 


Cs. Elia. 115. Parler 9. e Moore „ 
' Wilſon v. Wife. 


(z) Bro. Har. 8. Kich, 135. b. Fu a. Hutt. 
4—5: Shaw v. Taylor. 


lord 
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120 muſt not take that beaſt whith may 


be the beſt on the latter day, but that 


which was the beſt on the 9 1 on which 
the tenant died or aliened (a), 


If the tenant, at the mc of death or 
alienation, have no beaſt, the lord muſt 
of neceſsity loſe his heriot; for where 
there is nothing, nothing can be had (0). 
If the tenant, therefore, parted with his 
property in his beaſts, before his death or 
alienation, he would have prevented the 
lord's claim. This was frequently done 
m order to defraud the lords of their rights, 


till the ſtatute of Elizabeth was enacted to // Lis. 3 
remedy the evilt—of which ſtatute we A. fc 


ſhall preſently ſay more (c). But the 
tenant cannot defeat the lord of his claim 
by will, as the devife will not take effect 
till his deceaſe, and tien the lord's title 


— 


„„ ww * „ OY " » 


a) Poul. Claris. 3 64. Es 

(5) Kielw. 84. b. Hutt. 4. Shaw v. Take. 8 
ter. 86. 4 Leon. 239. pl. 377. 2 Bl. Comm. 424. 
ch. 28. | wie: 1 0 


(c) Poſt. at the cloſe of this chapter. tbo. 


ſhall 


Dead 1 


N 
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ſhall be preferred (4). The heriot, there- 
fore, can only be taken from the chattels 
, the tenant; and is no charge on the 
lands (e), any more than a relief %, or 


the fine of a copy holder (0. 


When the herlvtt is of the beſt dead or 
inanimate good, a jewel or piece of plate 
may be taken (). But it muſt, however, 


be always a perſonal chattel (i); it cannot 
be a real chattel, or a thing in action, 


And as the law, as already noticed, rela- 
tive to an animate or living good, is equally 
applicable to the dead, it will be unne- 
ceſſary to repeat ĩ it FROGS: - 


* 


uy 


8 (a) Ploꝛud. Dueries. Qu. 64. | Ce. Litt. 185. b. | 


(e) Bra#. lib. 2. cap. 36. .. 9. fol. 86. a. Fleta. 
lib. 3. cap. 18. fol. 212. | Britt, cap. 69. Hinz. 


Avuoꝛurie. pl. 233. 2 Bl. Comm. 424. Co. Copyb. ſ. 24. 
Tr. 24. But ſee Hill. 8 Hen. VII. 10. 5. 11. g. pl. 3. 


contra as to heriot- ſervice. & Po. 


5 Fitzh, Auoturie. pl. 233. 
(z) Ante. vol. f. p. 317. 
(h) 2 Bl. Comm. 424. 
(i) Lid. 424. 


In 
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In ſome manors it is cuſtomary to pay Sum certain 

a ſum certain in lieu of heriot (H). But het 
ſuch cuſtom, like all other cuſtoms, muſt 
be beyond time of memory; for if the 
lord and tenants enter at this day into a 
new compoſition, it will not bind the re- 
preſentatives of either party (1). 


However, on a grant or leaſe made at 
this day, a ſum certain may be reſerved in 
the name of an heriot (n); for this would 

have no relation to any former cuſtom, but 


be a new render on an * reſervation in 
the deed. 


It ſometimes happens that the lord is to Sum certain, 
have an heriot of the beſt beaſt or good, or or bal 
a ſum certain. It is then in the election of 

the lord which of them he will have; and 5 
it has been thought that the lord could not 
diſtrain for the former till he had expreſsly 


: * * C N 8 . N r 
— : . 
bk E . 


a Kitch. 103. 4. 
OO 2 Bt. Comm. 424. Ci. Copyb: . 31. Tr. 46. 


(n) 2 Saund. 165. Lanyon v. Carne. & al. Ex. 
Co. 2 Keb. 505. pl. 75. 677. pl. 59. S. C. 1 Lev. 
294. S. C. I Vent. 91. S. C. 


made 


* 
* 
: } 

1 * } 

W mw . 
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made his election (u): But it ſhould ſeem 


that, by the very act of diſtraining his 
| election would be ee, 7 


Sum certain, - In ſame. manors the lord i is to have: the 
; EY wa beaſt, if the tenant die poſſeſſed of a 
| beaſt; but if the tenant have no beaſt at 
his death, then the beſt dead good (o); or 
a ſum certain, as five . (Pp). 


Heriot—due As the refereation of an betiot, on a> 
on whoſe 


3 particular grant or leaſe, is merely the 


81 


(n) Litt. Rep. 33. 35. Beare & Hodges. 
(o) If the tenant that deceſeth dyeth having no 
cattle of his 5 owne, then to pay his beſt 0 of 
| houſehold-ſtuff for the heriott,” Cu/toms of the manar 
of Dymack; Cs. Gli, Or, beſt good. Manors of 
Berkeley and Thornbury ; in Co. Glo. &c. 
(% © Burgenſis cu. caballo ſeruien. cu. moriebat. 
| habeb. rex equum 7 arma jus. De eo qui equu. n. 
habeb. fi moreret. habeb. rex aut. X. Solid. aut terra. 
ejus cu. domib. Sig. morte prevent. non duiiſiſſet quæ 
ſua era. rex habeb. omem. ej. pecuniam.“ Doomid. He- 
referdſcire. tit. Hereford Civitate. | 
By the 24th law of William the Conqueror, the va- 
vaſor, in cafe he had no horſe or arms, was to pay 
one hundred ſhillings. 87“ fuft des Apeille, quil ne 
ont ne chival ne les armes per c. ſols.” LE. Gul. ap. 
Seld. ad Eadm Kelb. & Milt. 
5 e agree- 


HERIOTS. "7 = 


agreement of the contracting parties, it 


moſt certainly may be reſerved on an par- 


ticular event. But when an heriot is 
claimed by com, it can only be ſo on 0 
the death or alienation (9) of a tenant. Tenant. 
To claim an heriot by cuſtom, on the 
death of every perſon dying within the 
manor, or on that of a Aranger, would not stranger. 
be good * 


But, on the death of a tenant, an heriot Tenure ; in 
(either by cuſtom or ſervice) may be oe, for life, - 
for years, at 
claimed, whether ſuch tenant be a tenant will. 
in fee G. for life (5), for years (), or at 
Wi es 


a 12 3 "OB + 4 1 S WE 


* 10 See Boſunquet & Puller. C.P. 282. Trin. 38. 
Geo. III. Parkin v. Radcliff, where a cuſtom was al- 
leged to to have an heriot on the in-coming. of a purchaſec. 
This (if ſupportable) may bear ſome analogy to the 
fine on alienation, which became payable by t the feoffee. 

See Wath. N. xxx11. to Gilb, Ten. 377. | 

(r) Cro. Eliz. 725. Parker v. Combleford. ; 

| (s) Bro. Har. 5. See Gilb, on Diſtreſſes. 8—10; 

(t) Bro. Har. 5. Kich. 133. a. 2 Saund. 165, 
e & Carne, Ge. 3 Salk. 181, Oſborne v. Sture. 

(2) Kich. 133. a. 2 Saund, 165. Lanyon v. Carne. 

(*) 2 Bulft. 196. in Hix v. Gardiner. 


YOM Hh. EL „ 


M: Hes 


Diſſeiſce. 
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It is not, however, neceſſary that ſuch 


tenant be*the tenant paravail; for a perſon 
| having the meſnalty may equally hold, by 
heriot ( 7). For the lord meſne is tenant 
to the lord above, though he be lord to 


2 


the tenant Paravet. 


Af 4 difleiſe B, yet B will continue 
tenant to the lord by right; and, there- 
fore, an heriot will be due on the death 
of the diſſeiſce, and not on that of the 
diffciſor (3). But, according to the dit- 


tinction noticed by Littleton, J. in the 
" Vear-book of 32 Hen. VI. (a), as the lord 
would be obliged to take the diſſeiſor for 
his tenant, after the entry of the deiſſeiſee 
or his heir be tolled, it thould ſeem that, 


— — 


6—— 


11 — 


00 Poſeb 44 Ed. III. pl. 24. ful 13. a. & cited 


Bye Far. 1. 


(z) Vide Posch. 44 Ed III. pl. 24. fol. 13. a. 


2 Roll. Abr. Her, 2. Lich. 134. a. 


Unleſs the cuſtom require a dying ſeized. See 2 


Lord Raym. 994. Smartle v. Penhallow: 1 Salk. 188. 
S8. C. But in that caſe a ſciſin in lato will be ſufficient. 


Sce Co. Litt. 239. b. & atk. N. xxIII. & XXIV. to 


Gilb, Ten. 372—3. 


(a) Hill. 32 Hen. VI. pl. 16. fol 27. & Mattl. N. 


| XxIy. to Gilb, Ten, 372. 


after 


* py * 
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after the tolling of ſuch entry, the heriot 
would be due on the death of the diſ- 


ſeiſor or his heir; and not on the death of 
the diſleiſee or his heir. 


A copyholder, indeed, cannot, properly, 
be diſſeiſed (0); and, therefore, this doc- 
trine may not be conſidered as ſtrictly ap- 
plicable to a perſon holding by copy (c). 
Yet it will at leaſt be ſerviceable by way 
of analogy in illuſtrating a 3 which 
een occurs. 


Thus, if a copyholder ſurrender to the Surrenderor 
uſe of another, and then die, before the rl A 
ſurrenderee be admitted; ſuch copyholder 
or ſurrenderor will die tenant to the lord (d) ; 

and, conſequently, an heriot will be due 
on is death (e), and not on the death of 


the lurrenderee. 


. nf there are ſeveral joint-tenants, an Joint-ten« 
| heriot ſhall not be due until the death of ** 


£8) Ante, vol. i. p. 61. 

(c) But ſee 2 Roll. Abr. Her. 2. 

(4) Ante. vol. i. p. bo. 94. 101. 
. (e) Kich, 135. A; bs | 
L2 the 
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the longeſt liver of them. For joint- -tenants 
are ſeized per mie et per tout; and, however 


many perſons there are, they all make but 


one tenant to the lord. The tenancy, there- 


Sole tenant. 


Parceners. 


fore, is not at an end by the death of one 


of them; and, conſequently, by the death 
of that one no heriot can be due: the 
tenancy remains filled by the ſurvivor ; 


and the lord cannot claim the heriot till 


the tenancy be changed . 


The heriot is due only on the death of 
a perſon dying /olely ſeized (g): hence it 


ſhould ſeem that it would not be due on 
the death of a parcener (7); for parceners, 


like joint-tenants, compoſe but one tenant 


t the lord os by 0 TORE 


N "4 3 _— 
* " _ wy WS * _—_ . n 


O12 Mich. 1 26. III, 116 88. fol. 72. b. Bro. Ha- 


riot. 4. Fitzh. Har. 3. & 5. Tieb. 134. K. & b. 
Owen. 152. Butler v. Archer. 


(g) Vide Mich. 24 Ed, 11 I. pl. 88. fol. 72. b. Trin. 


25. Ed. 111. pl. 3. fol. 86. a. & Kich. 134. . 


(5) See 3 Leon. 13. ca. 30. 
(7) See 3 Leon. 13. ca. 30. & ante. vol. i. . 


2 Pr. Whs. 614. 1 Vinke. & 00. Lit. 5 


163. b. 
And they are ſeized per mie & per tout, as joint- 
tenants are. Vide Liber Afſiſarum. 210. b. Paſch. 34. 
Ed. 111, pl. 15. 


ſcend 
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ſcend to two daughters (and if, in the caſe 
of a copyhold, they be admitted as par- 
ceners, for it they be admitted ſeverally it 
would be wholly different), and one die, 
the heriot would not, I conceive, be due 
till the death of the ſurvivor, as the other 
was not ſolely ſeized. 


But tenants in common have ſeveral Tenantsin 
eſtates: each 1s ſolely ſeized of his portion; en. 
and, conſequently, an heriot muſt be due 
on the death of each (O) 
By vet is due on the death of a re- Reverſioner. 
verſioner equally as on that of a perſon in 
 poſleſsion (1), for he is equally in the ſeiſin 
of the fee (n); and a reverſion is a tene- 
ment as much as a particular eſtate (n). 


If a perſon ſeized in fee of freehold Particular 
lands grant to 4 for life, with remainder nt and 


—_——— - 


* 


(4) See ante. vol. i. . p. 280. 
(7) Paſch. 44 Ed. 111. fel. 13. a. pl. 24, Bro. oh 
 Avowrie. 142, Owen, 152, Butler v. Archer, 1 
(n) Ante, vol. i. p. 58. 
() Bro. Eſcheat. 6. Waſte, 40. Dyer, 137. b. 
pl. 26, Gilb, Ten, 88. 


Ls: 0 
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Perl, on hav- 
ing an intereſſe 
termin, 
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to B for life, with remainder to C for life, 


with remainder to D in fee; A. B. C. and 
D. ſhall hold of the lord, as the whole 
| fee is diſpoſed of (o): but as the particu- 


lar intcreſt granted to A. and the ſeveral 
remainders limited to B. C. and D. form 
together but one ęſlate (p), it ſhould ſeem 


to follow that A. B. C. and D. form but 


one tenant to the lord; and, conſequently, 
that but one heriot can be due; and that 


on the death of the ſurvivor of them (g). 
But if either alien his portion, it ſhould 
ſeem alſo that an heriot would be due on 
the alienation of each; as the reſpective 


alienors would ceaſe to be tenants by their own 


act; and the reſpective aliences would be 


in of a new eſtate. 


If two leaſes be made of the ſame lands, 
the ſecond to commence on the deter- 
mination of the lirft, and the leſſee of 
the ſecond die during the continuance of 


the ſirſt leaſe, it ſeems that an heriot will 


—Y 


(o) See ante, p. 136. . 

() C. Litt. 143. a. : 

(7) See Kielw. v3. b. th a. pl. 7. &. 8. 2 Ber 
de hoc. | 


Not 


W 


not be Jue on his death; as he had only : an % 

intereſſe termini (7). 1 
80 an | heriot is not due on the death of C que 

a Ceftuy que truſt; for it is not the Cefruy 

que truſt but the truſtee that is the tenant 

to the lord: on the death of the truflee, 

therefore, and not on that of the Ce/tuy 

gue truſt, ſhall the heriot accrue (s). 


On the death of a feme covert the Feme covert, 


lord can have no heriot; as ſhe can (as 
ſuch) have no perſonal chattels (t). 


If a female tenant marry, and the huſ- Huſband, | 
band dic i in her life-time, no heriot can be 
due on his death; for the feme will con- 
tinue tenant (4). 5 


__—_— 
— —oagnP 5 x ge 


(r) 2 Xi, 505. 677. 4 Cara. : bannd; 165. 
S. C. 1 Vent. 91. S. C. 


(s) 1 Vern. 441. "Trinity College, n v. 
Browne. & ſee 3 Ath. 77. in Car v. Elliſon. 


(:) Kielw, 84. a. & b. 4 Leon. 239. Ca. 377. & 
2 Bl. Comm. 424. where the ſame books are cited. 


But this reaſoning will not hold 1 in Caſes where ſhe 
| has a ſeparate eſtate, 


(i) Plotod. Quæries. Qu. 64. 
L 4 | | 
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It is not the huſband alone who, on. 
marriage, is ſeized in the right of the wife, 
though ſo ſaid in common language; but 
the huſband and wife are ſeized in her 
r Tight (r). They are ſeized by entireties; 
and, conſequently, on the huſband's death, 
the ſeiſin remains in the wife (y). The 
eflate was in her, exen during the cover- 
ture /z). There is no change of the tenancy 

on his death. Ee 


Tenant by, But if the wife die in the life-time of 
tecurtely. the huſband, and the huſband be entitled 
to his curteſy, an heriot would be due on 


his death; as he would then dic tenant to 
the lord (4). 

Dowreſs. When the widow takes her dower of 

3 freehold lands at common law, the becomes 


tenant to the heir, _ to the lord (9); 


(x) Dent. 329. Pohblan V. Hawkins Pld. 
191. 4. © CE) 
(y) See G. Litt, 185. b. Phd 418. b. 
(z) Co. Litt. 351. a. 2 Inft. 3 
(a) See ante. p. 137. 
(5) Ante. p. 137. Unleſs there VE no heir; and in 
that caſe the widow ſhall hold of the lord: See Watt. 


on Deſc. 83. N. (). and it ſhould ſeem that an heriot 
would then be due. 
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and, conſequently, an heriot cannot be 
due to the lord on her death. The heir 


continues tenant to the lord for the whole 
ol the premiſes; and the widow ſhall be 
attendant on ſuch heir for the third of the 


ſervices (c). 


But where the widow takes the whole; (Freebench)- 
at leaſt, of a copyhold as her freebench, e 


becomes tenant to the lord (d): and it 


ſhould ſeem that the equally becomes te- 


nant 70 the lord if ſhe takes a portion only 
of the lands; as a moiety or third (e). For 


there is a difference, with reſpect to the 


creation of a tenure, between a freehold 


- 


court. See ants. p. (69). 


and copyhold intereſt: if a freeholder, 
ſeized in ende, grant to another for 


— — — 


() Watk. on Deſe. 83. & notes. 
(4) See Gilb. Ten. 172—3. Wath. Ed. 


(e) See Gilb. Ten. ubi ſup. & 2 Show. 184. 'Chap- 
man. v. Sharpe. 


Whatever portion ſhe takes it is called her freebench, | 


— * 


which implies that ſhe becomes a hencher. Now if ſhe 
has a right to ſit as a bencher, or on the homage, ſhe 


muſt be tenant to the lord; for none but tenants to the 
lord haye a right to fit in ſuch capacity in the lord's 


liſe 
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life or years, the grantee ſhall hold of the 

' grantor; but if a copyholder, ſeized in 
fee- ſimple, create a particular intereſt, as 
for life or years, the latter thall hold of the 
-Jord, and not of the copyholder (/. And 
I believe there is no inſtance in which the 
copy holder can create an intereſt, by right, 
to be held of himfelf, except by a leafe 
for years by cuſtom or licenſe; and then 
the intereſt created by ſuch leaſe would be 
a common law, and not a copyhold, intereſt 
(3); and the copyholder would continue 
tenant lo ihe lord. 


Now a widow taking a portion of the 
copyhold as her freebench, or an huſband 
taking a portion as his curteſy, would not 
take a common law but a copyhold intereſt : 
and, by conſequence, muſt hold that intereſt 
by copy of court-rott; and by conſequence 
of the manor, or of the lord, as lord; and, 
| by conſequence, muſt be tenant to the lord; 
and, by conic quence, an heriot muſt be 
due on ther or /11s death. 


„ 0 5 
. „ * — — 2 9 15 


| (F) Cro. Car. 44. Gilb, Ten. ubi ſup. & ante, 
vol. i. 155. | | f 3 
(g) Ante. vol. i. p. 301-2. 


Thou gh 
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Though a corporation is immortal and Corporation. 
cannot die, yet it is ſaid (½) that, by ſpe- 
cial cuſtom, an heriot may be due on the 
death or avoidance of its head. 


Before we diſmiſs this ſubject we muſt several tene. 
remark, that if a perſon has ſeveral tene- ent. 
ments held of the ſame manor, which are 


heriotable, he muſt pay an heriot for 
each (7). 


An heriot may not only be due on the Heriot on 
death of the tenant, but alſo on the aliena. lienation. 
tion of the tenancy. Though it does 
not follow, of neceſſity, that booms it is 
due in the firſt inſtance, it is therefore due 
in the latter: a ſpecial cuſtom, or an ex- 


preſs or preſumed refervation, muſt be 


— — i — — 


ts > : RR „ 


(2) Long Ouinte Mich. 5 Ed. IVV. e 72. "THEIR 
Vide Fitzh, Hariott. 7. ; 


(i) Kich. 134. a. & vide ante. vol. i. p. 303. 316. N 
6 Co. 1. Bruerton's caſe. 


Unleſs there be a cuſtom to the 3 Thus 1 

the manors of Mayfield & Framfield, in Suſſex, but one 

heriot is due by cuſtom, though the tenant die ſeized 
of ſeveral tenements, 


14 proved, 


** 8 
T 1 
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proved, or the heriot on alienation cannot 


be claimed //. 


As the heriot on death can only be due 


on the death of a tenant, ſo an heriot on 


Ceflion of 
the tenancy. 


alienation can only accrue on the actual 
change, or, more properly, the actual re- 
linquiſhment or ceſsion of the tenancy, If 
the tenancy be not changed or relinquiſh. 
ed, the heriot cannot be due. 


And here the difference before no- 


| ticed (0, with reſpect to the creation of 
a tenure in the caſes of freehold and copy- 
hold property, mult be attended to. The 


donce or grantee of a particular intereſt 
ſhall, in the caſe of a freehold, hold of the 
donor or grantor, and not of the lord. 
The tenancy, with reſpect to the lord and 


donor, is not changed; is not relinquiſhed 
or in any wiſe affected: the donor is ti 


tenant to the lord, and anſwerable for the 


_—— }. 


(4) Kich. 133. a. & b. 1 34. b. 135! b. See ante. 


p. 145. of an heriot being claimed on the in-coming of 


(2) See ante. p. 130. 153,4. 
ſervices 


HERIOTS. 


ſervices of the twhole fee. It ſhould ſeem, 
therefore, that ſuch heriot cannot be due 
on the gilt or grant of a particular intereſt Particular 
of the derber, but only on his aliena- N 
tion in fee: ſimple; which, in truth, can 
now be the only ſtrict and proper aliena- 
tion; as, in that cafe alone, the tenancy 
Would 5 altered or eee (m). 


— ria — — 1 — 5 
* r= — * — mg ati ns N . - a — — 
2 = — r 3 4 eee EIT > we TS 
=— Ka Win A * » be EN - 9 =” 8 n 
— 8 — 1 5 . 3 TY) — * — $a - o = 2 0 2 
fi — 8 rf l l 8 = [=> - 
A 2 to 2 * oy \ 
I we D Eg Nt ©. e , 
j - 3 Ale — - 3 = = l 
' \ 
. 


* 1 _ —_— 9 — —— - 
Se ee nn r A — 
hae — nn 33 G 
mY K 22 Jia! 
e OT. By S 5 
ba rea; CH. as I-77 3D 3 : 
— — — 2 <a> pe . * — — _ 


— 


With reſ ſpect to the copyholder, it is of copyhotd. 

wholly different. He cannot (unleſs, in- 
deed, in the anomalous. and monſtrous 
caſe of a manor held by copy) (n), give 
or grant any portion of his eſtate to be 
held of himſelf; except, as before obſerved, 
a common law intereſt for years by licenſe, þ 
which can have no relation to our preſent 
enquiries. He can only transfer ſuch por- 
tion by ſurrendering it into the lord's 
hands; and the perſon taking that portion 
becomes immediately, on his admiſsion, 
(and, tl admiſsion, he does not properly 
take FO 00. a tenant of the lord. _—_ | 


— 


PRs See Gilb. Ten. 66. & Watt. N. xxxVII. 
p. 391. & N. Liv. p. 400. 

(n) Ante. vol. i. ch. 2. p. 32. i 
() Ante. vol. i. p. 86. 100. . 


— — monk 2 * 1 — F 
2 — 
. 
- wr r 
: ß Gas — — 
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the original copyholder, therefore, con- 


tinues tenant to the lord as to his reverſion, 


he has abſolutely relinquiſhed his tenancy 


as to the particular portion; he is no longer 


tenant of that. He is not, like the free- 
holder, anſwerable for the particular ſer- 
vices. A new tenancy is Cfeated : the 


portion ſurrendered is no longer a portion 


of the original tenancy, as in the caſe of a 
grant for life of freehold lands. It ſhould, 
therefore, ſeem that an heriot would be 
due (where an heriot on alienation is due 
by cuſtom) on the ſurrender of a particular 


e intereſt, however . 


And it ſhould ſeem alſo that, though a 
new tenancy be created as to the particu- 


lar portion, yet, as the original copyholder 


would continue tenant as to his rever- 


oY ſion (y), an heriot would be equally due 


on the alienation of ſuch reverſion as on 


that of an eſtate in poſſeſsion. But there 


is a remarkable paucity of caſes on this 
1 in our books. : 


8 A ij a — þ " Y 8 2 7 ne * 
* q ” * . 


— — 


0650 Aute. 149. & Owen 152. Buthr v. 4 
Having 
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4 


Having ſpoken of an alienation of part Alienationof 
| gt | | part of the 
of the eftate or intereſt, we muſt next con- fands. 
ſider the conſequence, as to this pvint, of 
an alienation of part of the lands. 


* 


And it appears to be on all hands agreed, Multiplica- 
that on the alienation of part of the lands 3 
the heriot ſhall be multiplied. For if A. f part. 

be ſeized of forty acres of land, and he 
alien ten acres to B. and ten acres to C. 
and ten acres to D. and retain the other 
ten himſelf, the lord ſhall have four he- 
riots, 7. e. one on the alienation to B. one 
on that to C. a third on that to D. and a 
fourth on A. 's alienation of the remaining 
ten acres (9). For, though A. continues 
tenant to the lord as to the remaining ten 

| acres, he has ceaſed to be tenant of thoſe 
he has aliened ; in the ſame marner as the 
copyholder ceaſes to be tenant as to that 
portion of the eſtate which he ſurrenders 
to the uſe of another. 3 


» — — —— 


* 


— 


— - 


(. Fitab. Hariott, pl. 1. Kich. 134. a. 135. b. 
6 Co. 1. Bruerton's caſe. 8 Cy. 104. b. Talbet's 
caſe. 2 Brownl. 293. Chapman v. Pendleton, 


* 
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Though the And even if 4 afterwards re-purchaſe 
| nant re-pur- the lands from B. C. and D. the four he- 
e riots will continue to be payable (r). 


Extinction. If the lord purchaſe part of the lands; it 
kc & pn will extinguiſh the herzot-ſervice as to the 
80 whole; but an heriot-cuſlom will be due on 
the death or alienation of the tenant as to 
the remaining part; for he will ſtill con- 


tinue a tenant as to that part to the lord 


ou 


On ant, If the lands eſcheat, or in any other way 
SO returh to the lord, it ſeems agreed that 
heriot-ſervice ſhall be abſolutely extinct (7). 
And, by the bye, it would be odd enough 
to think that it ſhould not. For how ſhall 
the ſervices continue longer than the 
tenancy for which they were to be ren- 


— 


94 1 — 


(r) Pitzh. Hariott. pl. 1. 8 Co. 105. 2. 
(50 8 Go. 106. a. & b. Talbots cafe. O. Litt. 
149. b. 2 Brownl. 293. Chapman v. Pendleton. 
Gilb, Rents. 1712. F Wn 
[ (t) Vide Mich. 14. Hen. Iv. fel. 5. a. & b. Kich. 
5 134. b. 8 C. 100. Talbot's caſe, 2 Brownl. 296, 
Chapman v. Pendleton, 


dered? 
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dered ? If there be a new grant thero 
muſt be a neu reſervation. 


But it ſhould Hs to be the better opi- 
nion that heriot-cuſfom. would not be e, 
tinct on an unity of poſſeſsion: ſo that if 
the lord, after ſuch eſcheat, &c. re-grant 
the lands, they would till be ſubject to 
an heriot-cuſtom 7u/. Though it ſhould 
not be forgotten that, if the lands 
be freeliold lands, and the lord re-grant 
them in fee, no heriot can poſsibly be 
claimed by him afterwards: for by the re- 
grant in fee the lands would be immedi- 
ately ſeparated from, and no longer heid 
of, that manor by the cuſtom of which the 
heriot is claimed, as mw would be held of 
the lord above / Ws 


But if the lands be copyhold and re- 
granted, though in fee, it ſhould ſeem 
that, immediately on ſuch re-grant, they 


«« 2 


q ———_—_— 


_ — 


ek + 4) Kich. 134. b. Talbet's caſe, & Chapman . 
Pendleton, ub. ſup. ide Hill, 8 Heh, VII. Pl. 3 
fol. 10. b.1I1. a, 


(w) See Ante. 01 I. p. 3 and che ES there 
referred to; and Litt. ſ. 215. 


VOL. II. M would 
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would become ſubject to the cuſtom. For 
what reaſon can be given why the cuftom 
as to heriots ſhould, in ſuch cafe, be gone, 
any more than the cuſtom as to fines, & c. 
which would undoubtedly continue ? (2). 


The proper-.. 1f the beſt beaſt or good be fin, to the 


ty in an he- 


riot becomes lord on the death or alienation of his te- 
— nant, the property in it becomes veſted in 
lord; the lord immediately on ſuch death or 
alienation, whether the heriot be an heriot- 
cuſtom or an heriot-ſervice {y). And, 
conſequently, he may ſeize it wherever it 


Who may may be found, or bring trever C2) or de- 


* 


bring zrover, 


&. forit. Uinue Ja) againſt the petfon eſloigning or 


detaining it: and, if it be referved on a 
grant or leaſe, he may have an action of 
debt or covenant f 5. EY a 4th, 


8 


4a) See Ante. vol. I. ch. 2. 5 
(3) Vide Bro. Hariott. pl. 2. Plau. 96. U Poſe 


(z) 1 Show 81. Parker v. Gage. | 
Trover lies for an eſtray before actual ſeizure, per 25 
Keeling, C. J. 2. Keb. 589. Wilbraham v. Snow. 


(a) Bro. Har. pl. 9. Kich. 133. b. 135. b. ©. 
J 22. Cipyb. S. 31. Tr. 44. 
Ty (% 2 Saund, 167, Lanyon v. Carne. 


The lord may bring his bill in equity for a "diſcovery 
— [of the beſt beaſt, &c. 1 Vern, 441, 1, i Galego 
22 704 Cmbridge, v. Browne, * 
KK 45 LL. , ut. ue „eee, 2 
tn, f ee, e 6. meu 2 5 
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n appeats to be now ſettled that the Seizure. 
1885 may ſeize for heriot-ſervice as well as 


for heriot-cuſtom (/; though contrary 
to the diſtinction in the ancient books. 


7x 


* 


And, as the property in the beſt beaſt 
or good becomes veſted in the lord on the 
death or alienation of the tenant, he may 
ſeize it wherever it may be found, as well 
without his ſeigniory as within; and that 
whether the heriot be due by cuſtom or 
as a ſervice d). 125 


But i in the Ke of Parker v. Gage (e), it 
is Taid to have been held by Holt, C. J. 
that an heriot (which is there called a 
ſuit-heriot) reſerved by deed, and not due 
by reaſon of ancient tenure, cannot be 
taken off the manor. Yet I muſt conſeſs 


8 * 8 


() Plow. 94. Wodland v. Mantel & al. & the 
books cited in note (g) p. 97. of the Engliſh edition. 

. Copyb. S. 31. Tr. 44.—G1lb, Di ftrejſes, I0—11. 

3 Bl. Comm. 15. | 
(ad.) Kielu. 84. b. Plnod. 96. Ditzh. Har, | 
4, 5.—1 Salk. 356. Auſtin v. Bennet, —1 Show, Br. 
Parker v. Gage | 


(% 1 Show. 81. ca. 86. | 
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HERIOTS. 
that I cannot ſee the propriety of ſuch 
diſtinction ; nor the reaſon for a diſtinc- 
tion between a ſuit-heriot and an heriot- 
| ſervice. By ſaying that ſuch fuit-heriot 
cannot be taken off the manor, it ſeems 
to imply, at leaſt, that it might be taken 
within the manor. Now, if the lord would 
be juſtified in ſeizing it within the manor, 
the property muſt have been veſted in 
him; for otherwiſe he could not be 
warranted in ſcizing it at all. A perſon 
cannot be warranted in ſeizing the chat- 
tel of another. Nay, if he do ſeize the 
chattel of another, he would be ſubject to 
an action of .treſpaſs //. He can only 
ſeize his own chattel : but his own chat- 
tc], however he became entitled to the pro- 
perty in it, he moſt certainly may ſeize, 
wherever it may chance to be. 


Llowever, a perſon muſt feize his chattel 
in a peaccable manner; he muſt not do 
io with force of arms. Ie cannot be 
quitified 1 in breaking open a private ſtable, 
a fortiori a dwelling-houſe, nor even in 


—_— 8 
_ 


— 


(f) Poſt. p. 167. 


entering 


| 

HERIOTS. 
entering on the premiſes of a third per- 
ſon, unleſs the chattel be feloniouſly taken 


g); but he muſt have recourſe to an ac- 


tion at law (h). 


While the property, therefore, con- 


tinues in the lord, he may peaceably ſeize; 


but his right to ſeize muſt neceſſarily be 
at an end on the transfer of that property 


to another. If an horſe or ox fall to the 
lord as an heriot, and the executor of the 
deceaſed tenant, or any other perſon, 
take and fell it in market overt, the lord 
cannot afterwards be warranted in ſeizing. 


it, as the property would be changed by 
ſuch ſale Ci). But, with reſpect to the 


former animal, the requiſites preſcribed by 
the ſtatutes of Philip & Mary and Eli- 


zabeth muſt be complied with, or the pro- 
perty will not be out of the lord (4). 


() 2 Roll. Rep. 55. Higgins v. Andrews. 
(h) See 3 Bl. Comm. 5. 
(i) Fitzh, Har. pl. 2. 


(4) 2 Inſt. 713. —Burn' s Jul. tit. Horſes. fea, ©: | 


2 Bl. Comm. $99- Co. xxx. 
M 3 The 
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The lord may ſeize by his bailiff or other 


f officer af the manor //; and it has been 
ſaid, that even a ſtranger may ſeize to 
the uſe of the lord (n-). 


But the lord can only ſeize the beaſt or 
good which was us tenant's at the time 
of the tenant's death or alienation ; and 
therefore it will be a good plea. in avowry 


to ſay, that the property in it was not in 
the tenant at the time of that event (n). 
So the lord cannot ſeize the beaſt of @ 
ftranger ; even if he allege a ſpecial cuſ= 


tom to ſeize ſuch beaſt being lepant et cou- 


chant on the lands, in caſe of the deceaſed 


tenant's beaſt being efloigned (o). But if 


the lord finds a beaſt upon the lands of 


which his tenant died poſſeſſed, and ſeizes 


it, the perſon replevying it muſt ſhow 
that it was nat the tenant's beaſt (y). 


——_—_ —— 
p 2 


OO Fitzh. Har, 5. Termes de la Ley, tit. Hariot. 
(m) Per Keble, Paſch. 2 Hen, vil. 54. 1. fol. 15. B. 
(n) Kich. 135. b. 136. a. 


() Dyer. 199, b. Parton v. Ahe. e 1b. Nn 2 

| . IViſe. Though ſome of the old books are other- 
wiſe, even as to an heriot ce. Vide 27. Af}. pl. 24. 
(e) 1 Mod. 63. Fordan v. Martin, per Twifden. 

9 7 e 10 
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If the lord ſeize a beaſt as an heriot 
where no heriot is due, the owner may 


replevy, or have an action of trover or treſ- 


paſs againſt him (690. 


But if the tenant had no beaſt, and 
the lord enter to ſeize for an heriot, con- 


_ ceiving that the tenant had beaſts at his 
death, and the executor of the deceaſed 


tenant deliver his own bœaſt to the lord, it 


ſhall be conſidered as a gift; and the exe- 


cutor, it is ſaid, ſhall not be permitted to 


ſay afterwards that it was not the beaſt of 
the deceaſed, and that, therefore, the lord 


had no mw to it (7). 
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It ſeems to be ſettled, that the lord can- Diſtreſs, 


not diſtrain for heriot-cu//om, but that he 


may for heriot-ſervice (s). And that for 


8 


LAS 


— 


Fs Os: ; 50. 2 & l. v. V icountel 


Montague. 
47) Mich. 7. Ed. 111, pl. 2b. fl. 50—51. 


(5) Bro. Har. 2, 6, 7, 9.—Kich, 133. b. &c.—3 ; 


Bl. Comm. 15.---Gilb. Diſtreſſes, 10—1 1. 


And an avowry for ſuch diſtreſs is not within the 
ſtatute 31 Hen. vill. c. 2. an heriot being a caſual 


ſervice. 2 Inſt. 96. 4 Co. 8. b. g 
M 4 5 heriot- 
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heriot-ſervice he may diſtrain any goods 

hue can find upon the lands charged with 
| ſuch ſervice, whoſe-ever property they 
may be (7). But, according to the old 

; law, it is ſaid he could not diſtrain after 


the term on which the heriot was reſerved 
ended: yet quere whether this be not 


helped by the ſtatute of Anne (u); as an 


heriot-ſervice is as a rent (:); and a rent 


need not be annual ( ). 


11 has been already omiirked,; that if 
the tenant has no beaſt, or other good, at 


the time of his death, &c. the lord muſt, 
of conſequence, be deprived of his heriot : 
hence, 1 in order to {prevent the claim of the 


— 
— — 


(t) Bro. Har. 6. Cre. cur. 260. Major v. Brokd- 
wood, 1 Salk. 356. Auſtin v. Bennet. Kich. 133. b. 


Gilb. Diſtreſſes, 10— 11. 


(4) 8 Aun. Cap. 14. S. 6 & 7. 
(x) Ante. Of Heriot-ſervice. 


(9) Co, Litt. 47, a. 1 Vent. g1. Lion v. Carew. 
Note; A Diſtreſs for heriot-ſervice is within the 


"ſtatutes, 7 Hen. vIII. cap. 4. 21 Hen. v111. cap. 19. 
& 11 Ges. 11. cap. 19. as to colts. See Cro. Eliz. 257. 
Haſelip v. Chaplen; & ibid. 330. S. C. Cro. Fac. 28. 


in Mackworth v. Shipward, Barnes, C. P. 148. Liod 
v. Winton. 


lord, 


HERIOTS. 


lord, the tenant ſometimes aliened his 
chattels before that event. But it is 
enacted by the ſtatute 13 Eliz. cap. 5. 
that all gifts, grants, alienations, convey- 
ances, &c. deviſed and contrived of ma— 
lice, fraud, covin, colluſion, or guile, to 
the end, purpoſe, and intent, to delay, 
hinder, or defraud the lord of his heriot, 
ſhall, as againſt ſuch lord, his heirs, exe- 
cutors, &c. be utterly void. 


But as, till the death or alienation of 


the tenant actually take place, the lord 


can have no titie to any beaſt or good of 


the tenant as an heriot, but the property 


in the chattels of the tenant muſt remain 
in himſelt, ſuch tenant has, undoubtedly, 


2 right to diſpoſe of them as he pleaſes; 


unleſs (as to the preſent caſe) it be appa- 
rent that he would diſpoſe of them «to 


the end, purpoſe, and intent, to defraud 


the lord of ſuch heriot.” If ſuch diſpo- 
ſition be not to ſuch end, purpoſe, and in- 
tent, and ſo found by the j jury, it cannot 


be within this ſtatute of Elizabeth. And, 
conſequently, as fraud ſhall never be in- 


tended or preſumed, ſuch diſpoſition muſt 


be 
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4 be proved to have been made to the end, 
and for the purpoſe, of defrauding the lord 

= ol his heriot; or the lord, or perſon alleging 


ſuch fraud, cannot avail himſelf of the 
"ſtatute (2). | 


If a tenant hold ſeveral tenements of 
ſeveral lords, which are heriotable (i. e. 
| for example, rendering one heriot to cach of 
| the reſpective lords), and he have twenty 
horſes, and make a fraudulent gilt of thoſe 
twenty horſcs to another perſon, it is ſaid 
1 that each of the lords may have a ſeparate 
action, qui tam, on the ſtatute of Elizabeth; 
but ſhall recover only the value of one 
beaſt ; or, as Dyer expreſſes it, he ſhall. 
* recover according to his grievance ” (a). 
But the ſtatute expreſsly ſays that the 
offender ſhall forfeit the value of the whole 
| of the chattels ſo fraudulently conveyed, 
half to the crown and half to the party 
or parties grieved, Nov, if the action 
„ brought be a gui tan action, the whole 


— 9 1 — — — A. 4 


(z) 2 Brownl, 187. Tyrer v. Littleton. 10 Co. 56. a 
S. C. cited. 


(a) Dyer 351. b. Creſwell v. Cakes, 2 Leon. 8:8. E. 
| penalty 


HERTOTS, 
penalty inflicted by the ſtatute muſt ſurely 
be recovered, or none at all, If one lord 
only bring his qui tam, and recover the va- 
lue only of one horſe, is the crown to be 
content with the half of the value of that 
one horſe till another lord ſhallchuſetobring 
another action? Is the perſon who fran- 
dulently conveys to be haraſſed with 
twenty gui tams ? This would be a puni/h- 
ment with a witneſs. But the forfeiture 
would be no puniſhment at all f the of- 
fender in ſuch caſe ; but to the lord, who 
has been already ſufficiently aggrieved : 
ſince the lord had a right to the whole 
horſe, and the tenant no right to the horſe 
at all; and, conſequently, if the moiety 
of that horſe was to be forfeited to the 
crown, it would be a confiſcation of the 
property of the party injured rather than 
of the party offending. It ſhould ſeem, 
therefore, that a diſtinction ſhould be ob- 
ſerved with reſpect to an action qui tam, 
and an action merely for the recovery of 
a particular heriot : thus, if the tenant 
make a fraudulent gift of his twenty 
horſes, the lord may bring a gui tamagainſt 
the alienor, (for he it is that is the ag- 


; greſſor) 


each lord chooſe tobring his action of trover, 
- detinue, or on the caſe, againſt the perſon. 
in whoſe poſſeſsion the horſes are, (for 
the ſtatute declares the gift to be void, as 


cover the value of the horſe he claims, or. 


HERIOTS. 


greſſor) and ſhall recover the moiety, of 
the value of the twenty horſes, according: 
to the expreſs proviſion of the act: but if 


againſt the party aggrieved ; and, by con- 
tequence, the property will be in the lord, 
as before noticed) (6); each lord ſhall re- 


according to his grievance.” 


| IR 


(5) Ante p. 162. 


CHAP. 


(173 ) "UW 


CHAP. VII 


OF SUIT. 


TI obligation on the copyholder to 
do ſuit to the cuſtomary court of the ma- 
nor has been already noticed (a). We will 
now, therefore, proceed to enquire who may 
be ſuch a copyholder as is compellable 
to do ſuit?—the manner of performing it? 
—and the powers and remedies which the 
law has given to the lord to compel ſuch 


— 


per kamen © or to puniſh the default? 


And, in the firſt place, we muſt remark Who ſhall do 
that every perſon who holds by copy, how- ay Snape 


cuſtomary- 
ever ſmall the intereſt he claims, muſt hold ort, and 


| who not. 
of the lord (b). If a copyholder ſeized in A perſon 
5 Peg: . —bhhaoolding a 
Ns | 5 | OT particular 
(a) Ante. ch. i. Of Courts. - -- intereſt by 
(b) See ante. ch. iii. Of F TER & ch. vi. 9 


| Hero 


fee 


—— — « 1 * - — * — 
— 1 * — W r 8 5 1 x bi x 3 
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fee ſurrender to the uſe of A. B. for life, 
A. B. ſhall not hold of the ſurrenderor, as 


he ſhould have done of his grantor had 
the eſtate been of freehold land, but he 


-- ſhall hold immediately of the lord: and, 


conſequently, as he becomes tenant to the | 
lord, he ſhall do ſuit at his lord's court : 


And ſo of a copyholder for years (c). 


But not the 


 tefſee of a 
copyholder. 


Women. 


Huſband. 


„ But if a perſon holding by copy leaſe 
his copyhold at will, or for a year without 


licenſe, or for a longer term, if the cuſtom 
of the manor permit, or, if not, by licenſe, 
the leſſee ſhall not do ſuit; for he takes a 


common law, and not a copyhold, in- 


tereſt /d} and, conſequently, not being 
a cuſtomary tenant, he can owe no ſuit to 


the cuſtomary court. 


A woman copyholder ſhall do ſuit if 


the be ſole (e), or a widow //; but it ſhe 
be under coverture, her huſband ſhall per- 


2 . * i LOT _ 2 r 


I : * ES th 


(e) See ante. vel. i. p. 242—3. 

(4) See ante. vol. i. p. 242. 301. 
le) Ante. vol. i. p. 275. N. (in). 

90 Ante. vol. i. p. 274. & vol, ii. p. 69, &c. 
form 
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form it for her ls ). So the widow ſhall do 
ſuit for her freebench (%, and the huſband ns 
for his curteſy (i). 


But it ſhould ſeem that an infant ſhall Infant. 
not do ſuit: for he cannot do it in perſon; 
nor does it appear that he can perform it 
by his guardian (T). Yet guere whether 
he is not compellable to do it in perſon ſo 
ſoon as he is out of ward by the cuſtom of 
the manor, though he ſhould not be one- 
and-twenty years of age: as an infant is 
certainly of years of diſcretion at fourteen, 
and permitted in the common law courts 
to be ſworn, on many occaſions, at that 
age, and, conſequently, indictable for per- 
jury ; and it ſhould, theretore, feem that 

he may forfeit his copyhold before twenty- 
one for default of ſuit (*): for this differs 


1 * ä — 


0 . 
0 5 


(sg) Ante. vol. i. p. 274. 

And in ancient rolls the huſband is frequently men- 
tioned as ſitting on the homage in right of his wife. 

Homagiu. Ric: Wood in Jure Uxor: Jure 
185 Stephus: Fox -in Jure Uxor: 1 

(9 Aute. ch. iii. Of Freebench. p. . 
: (i) Ante, p. 69. 71—2. 

(4) Ante. ch. iv. Of Guardian, p. 106, 

(*) Ante. vol. i. p. 3378. 
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from default of admittance ; ſince, before 
the ſtatute 9 Geo. the lord might, for de- 
fault of admittance, have ſeized quoufque 
Ji, and fo be at no loſs; but here the 
© tenancy is full. 


Heir, before. An heir ſhall not be ſworn upon the 

e homage before admiſsion; for before ad- 
miſsion he is not a tenant to the lord. 
However, if the lord or ſteward choſe to 
ſwear him it ſhould ſeem to imply an ad- 
miſsion (). 


The king. - Though the See ſhould be ſuppoſed 
capable of being a copyholder, yet he 
ſhould not do ſuit; as it would be incon- 
ſiſtent with the majeſty of his charac- 
ter (n). But the king cannot be another 

man's villein. 


A corpora- So a corporation cannot do ſuit (0); as 
110 | * | 2 . 
2 it muſt APPEAL. DY., terne and an at- 


= 


-——_—_— 


(1 1 Lev. 63. Earl of Saliſbury 8 cal & ante. 
vol. i. p. 234. & vol. ii. p. 97. == 

(n) Ante. vol. i. p. 246. 

(in) Ante. vol. i. p. 31. 

(0) Ante. vol. i. p. 31. 242. 


torney 
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torney ſhall not do ſuit in a euſtomary Suit cannot 
| be done by 
COUre ( 5). 05 | attorney. 


But although ſuit ſhall not be done in a zjrign 


cuſtomary court by another, yet a copy- 


holder may be e/ſoigned by attorney (9). 


If the copyholder do not appear on a Suit compel- 
led under 
perſonal ſummons, or be duly eſſoigned, forfeiture; 


he ſhall forfeit his e (7). 


80 the lord may diftrain his copyholder By likeds 
for non-performance of ſuit (s). But ſuch 
diſtreſs cannot be ſold (t). - tis 


So the copyholder may be amerced for By amercia- 


not performing his ſuit (u). But ſuch Wend. 


* 


Dr TT Fn „ tl * k 2 * — Ae r 


(p) Ante. ch. iv. Of Guardianſhip. p. 106. 
(<) Ante. ch. i. Of Courts. p. 33. 

() Ante. vol. i. p. 330. 

(5) See Gilb. Diſſ. 5. Co. Lite. go. b. 151. a. 


1 Kell. Abr. 665. Diſtreſs. (E). pl. 1. 


(t) 1 Bulſti. 52. Hewit v. Norberrow. 
But it cannot be exceſſive. See 3 Bl. Comm. 142. 
(A) See ante, ch. i. Of Courts. p. 29. 1 Leon. 104. 
Sir John Braunche's caſe, 
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amerciament muſt be affeered by the other 
copyholders (2). 


Diſpenſation Though if the lord diſtrain or amerce, 
of the for- 


eure it will de eee of the forfei- 
ture (0). 

Monftrave- But a monftraverunt will not lie for a 

FR copybolder who holds at the will of the 


lord in ancient demeſne (z). , And if a 


Replevin. copyholder ſuc out a replevin againſt his 


lord, upon the lord's Jawful diſtreſs for ſer- 
vices, it will be a forfeiture ipfo facto (4). 


9 


Compound- It is faid by Kichin (b) that the copy- 


en, holder may compound with his lord pro 
 fecta relazanda.. 


Suit by te- 8 in common, having ſeveral 


nants in 
common, co- eſtates, muſt, of confoquence, ſeverally 


3 5 — 


— 8 „ y _ — _ — 


(x) 88 Ker: Carta, cap. 14. K * 3 Bd. I, 
cap. 6. Weſtm. 1. 
(y) Sir John Braunche' $ caſe, ubi ſup. Ante. vol i. 
P. 352. 
(2) F. M B. 14. D. & 16. E. 
(a) Calth. 68. Ce. Copyb, ſ. 57. Tr, 133. 
(5 74. a. 
do 
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do ſuit (c): but coparceners (when ad- pareenen, 
mitted as coparceners) and joint-tenants, _——_— 
taking but one eſtate, ſhall do but one ſuit 

d). It one coparcener or joint-tenant of 
copyhold lands, therefore,do ſuit, the others 

mult of courſe be juſtified in not perform- 

ing any. But it does not appear that they Contribu- 
are within the ſtatute of Marlborougi (e) _ 


to compel contribution. 


« 9 9 D —_—_— _—_—____ nth . 
3 — — —_— 


8 5 0 Y 


0% F. VB. 162. D. 6 C. 1. b. 
(4) Vide Stat. Hib. 14. Hen. 111, 6 0. 1. a. & b. 


(e) Cap. 9. (52. Hen. 111.) See F. N. B. 162. 
B. 2 Inft. 117. 
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CHAP. VIII. 


RENT. 


C 


Forfeiture It the tenant wilſully and ab/olutely re— 


for non-pay- fuſe to pay his rent, it will be a forfeiture 


ment. 


Diſtreſs. 


of his copyhold; but not otherwiſe (a). 


But the lord if he pleaſes may diſtrain 
forit /); even upon the copyholder's lef- | 
ſee /e; as the lands are chargeable while 

in the hands of the copyholder, or any 


| claiming under him; but they are not 


chargeable in the hands of a new tenant 
for the rent unpaid by his predeceſſor (4). 


— 


(a) See ante. __ i. p. 330—1. 

(5) 1 Roll. Abr. 665, Ae (E). pl. 1. S. 
Litt. 142. a. 150. b. 

(e) 2 Brownl. 279. Rivet v. Deꝛone. 

(4) 1 Roll. Ar. 374. Chancerie, (F: ol. 1. Hitch- 


am v. Finch et al. 
Nor 


RENT. .— 


Nor ſhall. the lord be relieved in equity 8 
after he parts with the manor for rents arrears after 
due before his alienation /e. 2 
It ks been already obſerved %) that Ancient 

the lord cannot vary the ancient rents: ““ 

and theſe ancient rents, which have been 
paid immemorially, are ſometimes called 

rents of aſsize from their being certain /g); Rents of 
and for which the lord may diſtrain of 85 
common right; a diſtreſs being incident 
to every ſervice; and it ſhould ſeem ſuch 
diſtreſs would be within the ſtatute 4 
Seco. 2. C. 28. 1. 5. as that ſtatute men— 

tions expreſsly rents of aſsize; and I ſee 

no reaſon why it ſhould be confined to 


rents of aſsize iſſuing out ol freehold pro- 


perty'{ {h). 


* f ä , * 3 * * — 


00 I Rull. Ar. 374.  Chancerie (P).-. pb. 7 Hitch- 
am v. Finch et al. | 


But quere whether he may not bring debt, See 
Gilb. Ten, 308—9. & Harg. N. (1 p to G. Litt, 
57. b. 8 

(f) Ante, vol. i. p- 48. 

(c) 2 Int. 10. 

% See Matl. N. cx. to Gb. Ten. p. 468. 
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Adiion. 


Avowry. 


RENT. 


But the rents within the ſtatute of the 
fourth of George the Second are thoſe only 
which were duly anſwered and paid for 
the ſpace of three years within the ſpace 


of twenty years before the twenty- third 
day of January one thouſand ſeven hun- 


dred and twenty-ſeven, or thereafter cre- 
ated; yet it ſhould ſeem that if the uſual 
or accu/tomable rent be reſerved, it muſt be 
proved by the other party that it was not 


ſo duly anſwered -and paid; as the con- 


trary would be preſumed i). 


But an action will not lie on the ſtatute 
of 32 Hen. 8. c. 37. tor arrears of rent pay- 


able tor copyhold tenements 74). Nor can 


the executors under that act diſtrain ſor 


ſuch arrears C/. 


The lord may avow for his rent in the 


(i) See 3 C. 9. a. Hedon s caſe. 
(&) 1 Brownl. 102. Apleten v. Baily, * 


(i) Bull, N. P. 57. but ſee Gilb, Ten. 186—7. & 
Quære. 


courts 


RENT. 


courts at Neſiminſter {m} ; but quære whe- 


there he can bring debt for it (1), while 
the tenancy” continues, 


(m) Gre, Eliz. 524. Laughter v. Humphrey. Gilb, 
Ten. 308. 


(1) See on Ten. 3oB—9, & Harg. N. (1). to 
CG. Litt. 57. h 
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( 184 ) 
"Hay; Ix: 


CORPORAL SERVICES. 


ANcIExTILx it was uſual for copy- 
holders to perform corporal ſervices; as to 
plough the lord's lands ſo many days in the 
year, or to carry in his corn, or the like: 
and the remembrance of ſuch ſervices 1s 
ſtill preſerved in ſeveral manors in the 
kingdom. In many places the tenants 
ſtill aſſemble with their teams, &c. on 
certain days, which are uſually deno- 
minated boon or due days; but the cere- 
mony is now chiefly formal. 


It may, therefore, ſuffice to ſay that the 
lord may enforce a performance of them, 
if ſo inclined, when they are really due, 
by the uſual means of diſtreſs, or ſeizure 
ol the lands as a forfeiture, as he may for 
any other ſervice. : 


CHAP. 


( 195 } 


CAP. X. 


OF STATUTES. 


N 


Wird the legiſlature enacts a general Introduftory 
law it expects a general compliance: 8 
rule is preſcribed to the ſubject, and the 
ſubject ſhould regulate his conduct ac- 
cordingly. The inference, of neceſsity, 
muſt be, that all perſons and all kinds of 
property are comprehended within its in- 
junctions, unleſs an exception in their fa- 
vour can be ſatisfactorily adduced, If no 
acknowledged right or tolerated uſage be 
infringed, if no injury ariſe to the pri- 
vileges or property of an individual with 
whom it did not intend to interfere, there 
can be no reaſon why its rules and obliga- 
tions ſhould not attach. If, indeed, the 
conſequences of its extenſion to particular 


perſons 


186 


STATUTES. 


perſons or places would be attended with 


injury to. their rights or privileges, ſuch 


law cannot then be preſumed to embrace 
them. In thoſe caſes it would be requiſite 


that ſuch law ſhould erpreſsly include 
them; as the laws can never be intended 
to do injury to any. If, therefore, the in- 


tereſt of the lord be not prejudiced; if no 
injury accrue to the copyholder any more 


than, under the ſame circumſtances, would 
accrue to the free; copyhold tenements 


muſt, equally with freehold, be within the 
public acts of the ſtate (a). 


If a ſtatute ſpeaks of © lands, tenements, 
and other hereditaments,” it ſeems to follow, 
of neceſsity, that it muſt extend to copy- 


Holds; unleſs the injury, conſequent on 


ſuch extenſion, be manifeſt. It cannot, 
ſurely, be requiſite to ſhew that no ſuch 
injury can ariſe before the ſtatute can at- 


tach; but the injury muſt be proved in 
order to bring them without the ſtatute, 
If the ſtatute expreſsly applies to © lands, 


8 * 2 8 


— * * — 


(a) Wath. N. LXXVIII. to Gilb, Ten. p. 417. 3 
Rep. 8. a. Heydor's Caſe, 


lenemen ls, 
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tenements, and hereditaments,” and copy- 
holds are © lands, tenements, or heredi- 
taments,” it, certainly, muſt be neceſſary 
to adduce ſome reaſon why the ſtatute 


ſhould be ſo far contradicted as to warrant 


us in ſaying that, notwithſtanding the ex- 


preſs words of the ſtatute, and notwith- 


ſtanding copyholds are © lands, tenements, 
or hereditaments,“ they ſhall not be within 


its proviſions. But, indeed, this ſeems to 


be now acknowledged (0). 


Should a ſtatute, indeed, ordain that the 
“lands, tenements, and hereditaments,” 
ol a perſon convicted of treaſon or felony 

ſhall be forfeited to the king, the injury 
which the lord would ſuſtain, were copy- 


holds within that ſtatute, would be ſtrong- 
ly apparent; and, moſt unqueſtionably, it 
could never be the intention of the legiſ- 


lature to puniſh a perſon who had no o ſhare : 


| in the crime. 


— wy 


* 
n * » _- — 
. | N 


— 03 Carth. 205. Glover v. Cope. & ſee Crwp. 705. 
Dos v. Routledge. & Dougl. 716. N. [J. S. C. 
| cited. 


An 
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An argument is urged in the caſe of 
Harrington v. Smith (c), againſt the opi- 
nion that copyholders ſhall be bound by 
an act of parliament, that they are not 
parties to ſuch act; having no vote in the 
election of knights. But, though this 
argument is ingenious, it is not very for- 
midable; for, if it would prove any thing, 
it would prove too much; and ſo be elo 
de ſe: it would prove, that as copyholders 
are not parties to any act, they cannot be 
bound by any act (unleſs, at leaſt, they 
are expreſsly named); while it is acknow- 

Tedged on all hands that they are within 
the puryiew of ſeveral, 


A ſtatute, it ſeems, may extend to copy- 
holds in ſome of its proviſions and not in 
others; ſo that copyholds may be included 
in one part, and not in another part, of 
the ſame act. Thus the firſt chapter of 
the ſtatute of Merton, relative to damages 
in dower, has been adjudged (d) to extend 


£ 


(c) 2 Sid. 43. & ſee ibid. 74. 
(4) 4 Co. 30. b. Shaw & Thomſon ; & ante. ch. iii. 
Of Freebench. p. 91. | 


to 
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to copyholds, while the tenth chapter of 
the ſame ſtatute of Merton, relative to 
attornies to do ſuit, has been adjudged (e) 
not to extend to them. So the ſixth ſec- 
tion of the ſtatute 32 Hen. 8. c. 28. which 
gives an entry inſtead of a ci, in vitd, has 
been ſaid to extend to copyholds, though 
the other parts. of that ſtatute do not 
extend to them ( 1) 


Copyholds are within the firſt chapter Statutes 
of the ſtatute of Merton, which is relative ieee oY 
to damages on recovery in dower, as al- holds. 
N 
ready noticed. cap. I. 
So they are within the third and fourth 13 EA. 1. e. 3. 
Chapters of Weſtm. 2. which give a cui in 


- vitd, receit, and quod ei defor ceat / g J. 


* 
3 * N — 


(e) 2 Inſt. 109. & ante. ch. Iv. Of Guardianſhip. 
p. 100. | 
(See Gilb, Ten. 184—5. & fre 3 Co. 9. a. Sed 
quere, & vide pot. — And fo of many other acts. 
But, indeed, the ſubjects of the ſeveral chapters of 
moſt ſtatutes differ ſo uy, that this muſt ng wand 
occur. 


(g) Cre. Car. 43. 3 C. 9. a.—As to the firſt 
chapter, De Doms, ſee ante. vol. 1, ch. LV, 


But, 
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But, as the ſtatute 32 Wen E. Fry is 
ſaid to extend to copyholds, it ſhould ſeem 
that the cui in vitd is become unneceſſary 


. 


So copyholds are within the ſtatute of 


4 Hen. 7. with reſpect to fines being a bar 


on five years non-claim (i). 


So they are within the ſtatute 32 77 en. 


8. c. 2. as to limitations of actions (4). 


So they are within the ſtatute 32 Hen. 


8. c. 9. relative to champerty, mainte- 
nance, and buying of titles (1). 


80 they are within the ſtatute 32 Hen. 


c. 34. enabling grantees of reverſion to 
enter for condition broken (ni). 


(59 Ante. ch. 1. Of Courts, p p- . 36. & this chapter. 


p. 189. 


(i) 9 C. 105. a. Margaret Podger”: s Caſe, 
(4) See ante. ch. 1. Of Courts. p p. 37. & vol. 1. 


p. 346; N. 40. 


(1) 40. 26. a. 0. Litt. 369. b. 
(m) Ante. vol. I. p. 120. 3 
] 2 80 


So they ſeem within the ſtatute 27 27 Nia. c. 4. 
Eliz. c. 4. of fraudulent conveyances (n). 


So they are within the ſtatutes 1 & 21 1 Face. 15. 
Jac. relative to bankrupts (o). 21 Jac. c. ig. 


So they are within the ſeventh ſection 29 Cor. 2. 
of the ſtatute of frauds, which requires all © + 7: 
declarations of eis to be in 1 ( p). 


So they are within the ſtatute 7 Ann. 7 Ann, e. 19s 


c. 19. relative to conveyances by infant 
truſtees (9). 


80 pp ſeem within the ſtatute 4 C. 2. 
4 Geo. 2. c. 28. Fo 5. relative to diſtreſles * „ 
for rent arrear (7). 


1 


88 — * 4 Py 


(ﬆ). See Dougl, 4 N. [1. ] Doe. Routledge cited: 
& Coop. 705. S. C. 


() Cro. Car. 550. Criſp. v. Pratt. Gilb. Ten. 182. 
| (þ) See N. (3.) to G. Litt. 111. b. & Ambler. 
151. Withers v. Withers. 

(7) See ante. vol. 1. p. 63. 

(7) See ante. ch. VIII. p. 1812. 
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9 Ceo. 2. c. 36. 80 they i are within the ſtatute 9 Geo. 2 2. 
c. 36. of mortmain (s). 


* 


| Statutes - | But copyholds are not within the tenth 


Which do 0. 


extend to chapter of the ſtatute of Merlon, enabling 
copyholds. ſuiters to make attornies (t). 

20 Hen. 3. | 

52 Hen.3. Nor do they appear to be within the 
ninth chapter of the ſtatute of Marlberge, 
which gives contribution for ſuit (u). 


629.1. Je, Nor are they within the twelfth chapter 
"of the ſtatute of Glocefter, relative to fo- 
reign warranty (o). | 


11 Ed. 1. Nor the ſtatute of Acton Burnet, de 
M ercatoribus (x) 


8 4 ts. S . K — 


G See I Ves. 225. 5 © IAN General v. Andrews. 
& ante. vol. 1. p. 213. Attorney General v. hare 11 2. 
mouth, & al. 


(t) Ante. p. 106. 189. 

(A) Ante. ch. vIII. Of Suit, . 8. 
(*) 2 Inſt. 35. 

N Moor. 128. in Hoydnt ce. 
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1 
Nor the ſtatute of Weſtm. L. Ez 18. of 13 3 L. | 
elegit / 2 | 
Nor the ſtatute de prerogativa regis, c. 9. of Ed. 2 A. l. 1 
relative to ideots (. „ „ 1 
Nor the ſtatute 16 Nic. 2. c. 5. as to 16 Ric. 2. c.5, 
papal bulls (a). 
Nor the ſtatute 11 Hen. 7. c. 20. rela- 11 Hen. 7. 1 
tive to alienations by the wife of the“ a 
def her huſband 6). | 
Nor the ſtatute of uſes (c). 27 Hen, 8. | 


a , 
. 4 * — 
— 6 b £ 3 


00 3 G. . a. in Hyder caſe.— As to the firſt 
chapter, De Donis, ſee ante. vol. 1. ch. iv. 


(. 2) C. Copyb. l. 55. Tr. 125. Wath. Gilb. Ten, 
186. & 223. 


(a) Gilb, Ten. 186. 


(5) Ibid. 18 1. & ante, vol. 1. p. 185. N. 9 
But if the freehold be conveyed to the huſband and x 
wife, the copyhold jntereſt would be gone; and the lands, CD = 
of conſequence, would be within this ſtatute. Cro. | 1 
Eliz. 24. Stockbridge's caſe, 


(e) Ante. vol. 1. p. 100. 185. N. (x) 326 4 


— ——— — A.” — ey nt. — — — — 9 
E F _ < af — q 
- 
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c. 10. . 9. 


32 Hen. 8. 
c. 32. 


ꝙ Vill. 3. 
c. 31. 


7 Anne e. 18. 


32 Hen. 8. 


c. 28. /. 6. 
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Nor the ninth ſection of the laſt-men- 
troned ſtatute, relative to jointures (d). 


31 Hen. 8. c. 1. 


Nor the ſtatutes enforcing partition (e). 


Nor the ſtatute 32 Hen. 8. c. 28. / 6. as 
to a diſcontinuance by the huſband of the 


wife; s land {f). 


32 Hen. 8. 
c. 28. 


Nor the ſtatute 92 Hen. 8. c. 28. relative 
to leaſes by tenants in tail, or perſons 


ſeized in right of their wives or churches 


2. 5 | 


(4) Gilb. Ten, 182, See 5 Ves. 54. Malter v. 


Walker. 


( Cs. Copyb. ſ. 54. Tr. 125. Gilb. Ten. 185. 
Note, it is ſaid at the end of Calthorpe (Read. 98.), 
it was agreed in the Duchy Chamber, that if two joint- 


tenants, copyholders in fee, make partition, it is 


good, and no forfeiture nor alienation. But in N. (r.) 
to Co. Litt. 59. a. (Hale's MSS.) it is ſaid that par- 


ceners of copyhold cannot make partition without the 
lord's licence. 


(f) Moor. 596. Bullock & Dibley Gb, Ten. 178. 
(8) Gill. Ten. 179. 185. 


| Nog 
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Nor the ſtatute 32 Hen. 8. c. 37. em- 37 * 8. 
powering executors to diſtrain (). Sed“ 


e = 
F oY Tt FEE 32 Hen. 8. 
Nor the ſtatutes of wills O- 9 a Hen. 8. 
i 
5 29 Car. 2. TY 


Nor the ſtatute 13 Eliz. c. 4 for mahinz 13 Elix. c. 4. 
necountants' lands liable to pay debts due 
to the crown (4). 


Nor the ſtatute 21 Jac. c. 16. of 14 5, Jac. e. 16. 
tations, fo as to bar an action for a fin ne (9. 


Nor the ſtatute 12 EO 2. enabling a 215 Car. 2. 
father to appoint a guardian to his child,“ ““ * 
teen there is a cuſtom for the lord to have the 
_ rardſhip; but it ſhould ſeem that they 
are within this ſtatute in caſes where no 20 ſuch 
cuftom prevails (m). 


„ — — 


— 


()) See ante, ch. VIII. Of Rents. p. 182. 


(i) 2 fel. 30. Tufnell v. Page. Ante. vol. 1. p. 
122. | 


(k) See Gill. Gar 189. 
1%) Ante. vol. 1. p. 321. 


8 


(#4 Ante. ch. IV. p. 104. kt 
. Nor 
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14 Geo. 2. Nor the ſtatute of 14 Geo. 2. c. 20. / 9. 
CEP (n) relative to eſtates pour autre pie; for 
that ſection is expreſsly confined to caſes 

in which«there is no ſpecial occupant. 

Now there can be no general occupant of 
a copyhold (o); and, of conſequence, this 
ſtatute cannot poſsibly extend to copyhold 
property. And, indeed, it would not be 
here noticed was it not for the obſervation 
in Ambler. 


* 


— FR * — 


©" Qt 


(n) See Ambler, 151. Withers v. Withers. 
(o) Ante, vol. I. p. 32-3. 


1 — — 


CON. 
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CONCLUSION. 


IN the preceding pages it has been no- 


ticed that, according to the feudal inſti- 
tutions from which our legal ſyſtem of 


real property is derived, the abſolute or' 
ultimate right or dominion in lands was 
veſted in the ſocial body; and, of conſe- 


quence, muſt have been conſidered as 


virtually reſting in that perſon who was 
the repreſentative of the ſtate. The king 
was the repreſentative of the whole na- 


tion; and the landed property of the whole 
nation was, therefore, to be held imme- 


diately or mediately of the king. The 


kingdom was divided into portions or diſ- 


trifts, and partly allotted to the ſeveral 
inferior chicfs, and partly remained in the 
king's hands. The inferior chiefs, in like 
5 03 manner, 


1 
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manner, granted out portions of their tcr- 


ritory to others; and thoſe others alſo 
granted out portions of their poſſeſsions to 


7 be held of thenrfetres. -- 


What remained in the immediate poſ- 
ſeſsion of the king or other lord was ſaid 
to be in demeſne, and either lay waſte, or 
was cultivated by his villeins for his uſe. 


Small portions of theſe demeſnes were 
often allotted to particular villeins under 


| ſtipulated retu rns; and the overplus of the | 


profits they, of courſe, were entitled to for 


their ſupport. As the aſsignment of theſe. 
- Portions, however, was entirely optional in 
the lord, ſo he might have reſumed them 
at his pleaſure. The villein held merely 


at his will. 


"2 the villein E himſelf well, was 


: induſtrious, and faithſul in his returns, he 


often continued in the poſſeſsion of the 
lands: and even when he died, his chil- 


dren were frequently permitted to ſucceed 


him. This, however, depended upon the 
pleaſure of the lord: and if the lord con- 
ſented 


. CONCLUSION, 


ſented that ſome of the poſterity of the 
deceaſed tenant ſhould again occupy the 
lands, it was for him to ſele& the indi- 


vidual.” Hence the variety of cuſtoms as 


to deſcents. 


As the villein could not acquire any ab- 
ſolute property in his chattels, they, of 
courſe, mult have fallen to his lord when 
the villein happened to die. The lord, 
however, often relinquiſhed his claim in 


favour of the villein's relations: but as an 


acknowledgment that ſuch relinquithment 
was not a mater of right but of favour, he 


generally required the payment or render 
of a portion in order to evidence his right 
to the whole. Hence the payment or 


render of the beſt beaſt or good ; which, 
-from its analogy to the military, or proper, 
heriot, was called by the ſame term. | 


When the heir ſucceeded to the lands 
of his anceſtor, he did it by favour alſo, 
and not as of right. Hence he too ac- 


knowledged his lord's munificence by pay- 
; ing his relief or fine. 4 


04 Holding 
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Holding thus at the will of the lord, the 
villein could not alien: nor could the ab- 
ſolute or pure villein even relinquiſh his 


own poſſeſsion. When, however, the vil- 
Jein was permitted to determine his te-- 


nancy, he could only ceaſe to be a tenant 


himſelf; and had no authority to deliver 


over the poſſeſsion to another, The lord, 
however, ſometimes accepted his reſigna- 


tion under confidence to re- grant the lands 


to a perſon whom the tenant ſhould ap- 
point. This was optional in the lord; 
and, therefore, he did it under what con- 
ditions he choſe to inſiſt upon. Hence 


the fine on alicnation, or on the in- coming 
ol a purchaſer or tenant. 5 


When the lord had accepted the re- 
ſignation or ſurrender of the former te- 


nant, he called in the perſon whom it was 


withed ſhould ſucceed him; that the lord 
might be ſatisfied that he was a proper 
perſon to be admitted in his tenancy, and 
to give him the poſſeſsion of his lands. 
Hence the origin of our preſent admiſsion; 


of 
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of poſſeſsion or ſeiſin which is Ril ſym- 
Ep given. | 


The new tenant, like the old one, was 
equally to hold at the will of the lord; 


and if he ceaſed to comply with it, the 


grant alfo, of conſequence, ceaſed. Hence 


the doctrine of forfeiture. A If 


4 


Upon the whole, aner the r of 


een ſeems founded upon principles 


rational and juſt in their origin, and per- 
fectly adapted to the manners of the age 
and people when and among whom they 


were eſtablithed. 


The right of the lord to his fines ond lin - 
foorfeitures, his privileges and emoluments, 

remains indiſputably good. As copyholds 
were at the will of the lord, it belonged 


to the lord to affix the terms of his gift, 


The anceſtor accordingly accepted the 
gift, and was thankful: and the heir, who 
now enjoys, ought not to murmur becauſe 
he has not more than his forefathers, and 
but for whom he would have nothing to 
hold: and, more eſpecially, as the altera- 


tions that a change of manners has intro- 
duced, 
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duced, have been uniformly for his benefit, 


The courts have eſtabliſhed his right to 


ſucceed; have eſtabliſhed his right to alien. 


They have even relieved againſt forfei- 
_ tures, and restricted the lord in * fines. 


The nde "el no heiler rauſe to 
complain; he knew, or ought to have 
known, the terms to which the lands were 


ſubjected. He purchaſed with his eyes 


open; and if he has made a bad bargain, 
it can only be the conſequence of his own 
indiſcretion. If the lands are leſs valua- 


ble than frechold, he has paid a conſidera- 
tion for them proportionably leſs. 


But, on the other hand, it muſt be evi- 
dent that, though the principles on which 


the doctrine of copyholds | is founded were 
originally wiſe in themſelves, yet that 
many of them are now obſolete, and many 


forgotten. The neceſsity, and even pro- 


priety, of their continuance has ceaſed to 


exiſt, We have now no villeins, thank 


God! and the laws which could relate 


ouly to villeins ought, therefore, to be 
{wept 
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ſwept away. But the progreſs of manners 
is always gradual, and often imperceptible ; 


and hence a ſyſtem is frequently ſuffered 


to continue when its r are Jil 
owned. | 7 


The wiſdom and expediency of a gene- 
ral law, to which all landed property 
ſhould be alike ſubject, and the contuſion 
and manifold evils which are inevitably 


attendant on a diverſity of local cuſtoms; 
mult be apparent to every one. A nation 
can ſcarcely experience a: greater 'curſe 


than a complicated and diſcordant code. 
For, according to the remark of an inge- 


nious and elegant writer, “ ſo ſoon as 


juſtice becomes a ſcience, ſo ſoon does 
injuſtice become a trade.“ 


* 


The more varied and complex the laws, 


the leſs they muſt neceſſarily be under- 
ſtood; and the leſs they are underſtood the 


more will the artleſs and innocent be 


| placed i in the e of the artful and | ra- 


pacious. 
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As we have manifeſtly outlived the prin- 


ciples of copyhold-law, why ſhould that 
law be continued? The happy conſe- 


quences of the ſtatute of the 12th of 


Charles the Second, which aboliſhed ſo 
many feodal incidents, and turned the - 
generality of tenures into that of com- 


mon ſocage, hold out to us the ſtrongeſt | 
encouragement to reduce our laws of real 
property ſtill more to the ſtandard of wiſ- 


dom by reducing them to the ſpirit and 
manners of the times. Why muſt we be 
_ perpetually appealing to the fool's idol of 


precedent? Why be diſſatisfied with com- 
mon ſcnfe? May not what was juſt at one 


period, become, under other circum- 
ſtances, unjuſt? Or will truth be no lon- 
ger truth becauſe our forefathers happened 
to blunder? Or, finally, may not that 
which was wiſe in-the infancy of a ſtate 
become inapplicable when men ceaſe to 
be rude? 


There are many difficulties, it is true, 
in the way of a general enfranchiſement: 


but what is there of general importance 
that 
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that can be effected without having diffi- 
culties to encounter? Without ameliora- 


tion we mult degenerate. A ſyſtem of 
Juriſprudence canifot remain perpetually 
the ſame, while the manners of a nation 
change. The principles which originated 


in barbariſm, cannot meet the wants of an 


improved and refining age. The manners 


of a nation mult be ſtationary, or ſtation- 
ary laws cannot long regulate its conduct. 


The principles of nature are fixed and im- 


mutable, and laws founded on thoſe prin- 


ciples will always apply; but laws founded 


on arbitrary impoſitions, or the peculiar 


manners or neceſsities of a particular. age, 
ſhould not be permitted to ſhoulder out 


common-ſenſe from ſocicty, or to incum- 


ber the conduct of perſons to whom they 


cannot, in reaſon, relate. 


II every thing deſirable cannot be ef- 
ſected, it does not follow that we ought, 
therefore, to do nothing. If an imme 
diate and univerſal enfranchiſement of 


copyholds cannot be accompliſhed, an 


enfranchiſement may be elected partially 
| 3 and 


[ 
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and by degrees. The more we advance 


towards perfection, the number of evils _ 


which we leave will be leſs. Thus an act 


may be paſſed obliging every lord ſeized 
in fee ſimple to enfranchiſe, on ſo many 


years average of the ſeigniorial emolu— 
ments. The average may be aſcertained 
by commiſsioners or a jury. Tenants in 
tail may alſo be enabled and compelled to 
enfranchiſe, as enfranchiſement would be 
ſo evidently beneficial to the nation at 


large. A tenant in tail may now, by 
certain means, alien the manor in fee; 


what impropriety then would there be in 


enabling him to convey the freehold of a_ 
few copyhold tenements by ſome ſolemn _ 


deed? And the power of enfranchiſement 
might be extended as circumſtanees would 


admit. The prejudices- of the ignorant, 


and the oppoſition and arts of the inter— 
eſted, muſt be expected and met; but 


we thould meet them with manly firm- 
neſs, while conſcious of the integrity 
of our views. We ſhould recollect, that 
we cannot reaſon from a matter of fact 
to a matter 


of right; and that it does 
1 not 
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not follow of neceſcity that, becauſe ab- 
ſurdities or inconveniencies exiſt, they, 
therefore, ought to be cheriſhed. There 
cannot be a more certain cauſe of de- 


ſtruction than the accumulation of what 
is abſurd. 
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BOTH VOLUMES, 


Acrio Vill lie againſt the lord if he enter 


wrongfully on the copyholder Vol. i. Page 45, 
So it may be brought by the ſurrenderor if the lord 


2 refuſe to admit the ſurrenderee i. 24k 
But it will not lie againſt a tenant if he refuſe to 


But not a ſurrenderece = i. 101 


Nor ſhall an heir maintain an action in the Court of 
| the manor till he be admitted I. 245-6. 


Sex Ejectment and Treſpaſs, 


Admittance—Nature ß i. 230, 248 


When neceſſary and when not i. 270, 280 
What may be done before admittance by the heir 


i, 59, 78, 102, 121, 124, 244 


3 by 


4 


take a ſurrender out of Court - ASS 
Heir may maintain treſpaſs before dailies - i. 244 


INDEX. 


Ay other perſons taking by act of law v. i. p. 247 
by ſurrenderor before the admittance of the ſur- 
renderee - - i. 94 
by ſurrenderee i. 59, 60, 100, 1012-3, 248 
Compulſory as to the lord, and in what caſes he 
ſhall be compelled i. 51, 93, 103, 105, 240, 241 


Las to the heir "I i. 230, &c. 319 
the ſurrenderee - — i. 237 
How made - - i. 236-7, 259 


What ſhall amount to an admittance i. 246, and 
N. (y), 248, 258, &c, 
Admittance by implication , i. 60, 101, 248, 268 


Admittance need not be coram paribus i. 249 
The lord is only an inſtrument 1. 254, 281 

Admittance out of Court i. 250, 252, 259 

—out of the manor „ 1. 23 
Who may admit —lord 1. 246, 284, 2335 
Steward = „„ „ 253, 265-- 
Under-fteward * i. 249, 252, 256 
2 Stranger LY „ 3 257 
Admittance of an heir ä - . 1. 244 
Grantee - n i. 254 
Surrenderee bes SHS. — ee 
Particular tenant — K i. 196, 276, 296 


; Of the lurrenderes of a remainder or reverſion, 


i. 277, 288, 297 


bir Ret of the reverſioner, So. i. 297-8 


—or of a Joint-tenant or warens i. 272, 277, 
| 1 | | | 279 
LD of a termor — i. 242, 272, c. 301 
SCH of executors Jt 0 i. 300, 301 
ol a truſtene 1.160, 270, 93 


Guardian e eee 5 i. 272 
N | 5 Joints 


Pare 
Joint-tenants + = vol. i. 272, 277, 298 
Coparceners - -;; i. 272, 277 
Tenants in common - i. 272, 280 
Widow, tenaat by curteſy, Cc. 1. 272 
Surrenderor taking a new eſtate - * Bo” * 


But a reverſioner {hall not be admitted on the deter- 
mination of a particular eftate - i. 276 7 
Nor a perſon having only a right or equity i. 270, 
Ec. 2935 &c. 


Nor can the lord be admitted - i. 281 
Nor the bailif, as ſuch, Wes i. 295 
Admittance by attorney - i. 258 
—by guardian - I. 234. ii. 102 


Admittance may be pleaded : as the grant of the lord 


i. 24, 52, N. (p), 98 
Admittance cannot be refuſed till the fine be paid 


5 OY 9 8 1, 263 
but it may be waived by the lord 1. 291 
Cor the heir — - i. 322 


n ſhall relate to the time of the ſurrender 
i. 103, 128, 283 


—or of the bargain and fale by commiſſioners of 3 


bankrupt 3 5 1 105 
” Advancement —W hat ſhall be 2 i. 214. 
Advowſon in groſs—not grantable by copy 3 
Afeering—of an amerciament = ji. 178 
Air mation —of a quaker, n i. 34, N. (4). 
Age—of majority = i. 93, 109, N. (i). 
Aiel-—plaint in the nature of 2 Pars of aiel ii. 36, 

wy N. (g). 

. E Contract. . 11 5 
Alien — cannot be a copyholder 0 31 
Alienation—of copy holds i. 42, 30, 9 


mrFrogrelvok alienation i. 148, I 50, Sc. 160, Cc, 
Q4 Alienas 
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Alienation—of chattels, to defraud the lord of his bg! 

„ eee 5 — vol. ii. 141, 168 

—Heriot on alienation - ü. 133, 159 

Amerciament—for not doing ſuit ii. 28-9, 177 

| Aſits—Copyholds not aſſets SES | 
Aſſ ignment—of F reebench - . 
F ii. 93 
Aſiu.—eir cannot maintain an action i in the nature 

| of an aſſize before admittance | i. 246 


Sex Plaint. 
Aſſumpfit—will lie for the fine of a copyholder i. 321 


Attorney Surrender by — i. 6 55 &c. 77-8 


Admittance by 5 "5-1. 
to do ſuit - ii. 106, 176-7 


Aunwry—on the heir before admittance i. 246, &c. 


—On avowry for taking an heriot it muſt be al- 


leged of what nature the heriot i is ji. 139 
and that the beaſt or good was the property of 
the tenant at the time when, Ker. il. "706 0 


mz not within the ſtatute 32 Hen. VIII. c. 2. 
ii. 167, N. (s). 


—for Rent ii. 183 


. t 4 
i 


| B. 


Bailiff—of a manor, cannot grant i. 30 


But he may take a ſurrender, by cuſtom, i.,68, 77 
He ſhall not be admitted, as pernor of profits, 
. 272 


 Bailiwick—not grantable by copy 5 


Bantrupt — Surrender by afſignee i. 105, 294-5 


Fine by the venden - i. 29405 
Surrender ſupplied againſt the aſſignees i. 145 
ES ; e Baron 


INDEX. 


Baron Court. 
Barons. Sex Lord, 
Barony—ſynofiimous 1 with manor ' - 1. 7 
Battl.— trial by - i. 10 
Bencher.—Suitere ſo called . 10, 273-5. ii. bg, 


153z N. (e). 


Page 
vol. |, 8. 4, 15 4 


Rate - i. 23, 148 


Boon-4ays - - i. 10b, 164 
Botes—Copyholders may take them ** cuſtom 


1. 332 
| Bre 4 — 2 ii. 10 


Capite—tenants C i. 6 
not within the ſtat. of quia emptores i, 12 


| — Alienation by - 4. 12, 14 


Chancellar the lord is chancellor i in his court ii. 24 
 Child—Surrender ſupplied in favour of i. 133 


Advancement — i 
Quvil Furiſdition-—under the feudal law ui. 4 


Clans : A - - * 4 


Cummon— tenants in—Admittance of i. 272, 280 
Fine > - by i. 299 


© 


Partition by — ii. 194, N. (/). 


Surrender by * 3 di e | 
Suit by — - ii. 179 


Commons — not grantable by copy - 1. 


Extinct on enfranchiſement — — i. 358 


Grant of _ 5 . 3/2 


Condition—Surrender on F 


Licence on 2J2ͤö;d̃ 
Releaſe 


233 
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INDEX. 


Releaſe of condition 1 Dol. i. 61, 120 
Who ſhall take advantage of a condition i, 120 


On it's being broken, the ſurrenderor ſhall be in of 0 
his old eſtate — i. 121, 270-I 
Contrati—ſor ſale of copyholds—when performance 


| ſhall be decreed _ - i. 145-0, 213 
for licence - . _ 
Contribution—for ſuit - ii. 179 
Coparceners— Admiſſion of - i, 272, % 
Fine - . i. 298 
Surrender by _ - 1. 279, 303 
Partition - ii. 194, N. (7). 
Releaſe — - i, 279 
Suit - - 470 
Of entry by coparceners (being lords) in _ of 
| forfeiture „ — bp 345 
Holding courts 5 - tis: 6: 


Copyholds-—Origin and progreſs of . bo 47 
Derived from villeinage i. 6, 11, 90. ii. 4. 
M uſt be within, and parcel of, a manor i. 19, 32 


And held © by copy of Court- roll“ i. 40 
„At the will of the lord” i. 11, 41, 45, 91 
« According to the cuſtom, &c.“ 1. 41, 91 
—by which the copyho]der ſhall be in i. 25, 41, 
VV 43, 283 
What may be granted by copy *. , Sc, 


Lord cannot reſcind his grant nor enter on the 


copyholder while he renders his ſervices, &c. 
i. 45, 324 


Nor ſhall the lord prejudice him by his acts i. 28, 


| | 4570, 283 
Hoo: a . may bo deſtroyed i. 36, 46, 93 


SEE Extinguiſhment and Enfranchiſement, 


Who may be a copyholder - i. 39 


1 


Page | 


\ 


INDEX. 


Page 
The freehold is in the lord vol. i. 44. Sn i. 193 


Copyholds are not aſſets - i. 140 


But are ſubject to truſts. SEE Truſts, 

SEE Alienation, Grants, &c. 
| Corporal Services - — ii. 184 
Corporation cannot be a copyholder i 


Heriot on the death of the head li. 155 
Covenant no ſurrender 8 i. 57 
nor leaſe 5 — i. 328 
Covenantee may aſſign and no fine will be due 

ä i. 294 


SEE Contract. | 
Court—Baron, incident to a manor i. 8, 22. 


lis. 17 
The ſuiters are judges - „„ 
—is the Court of the freemen i. 10, N. (7). ii. 1,4 
Leet * — 1 5 


Cuſtomary Court i. 10, 11. ii. 4, 6, & N. 


Muſt not be out of the manor i. 253, 318. ii. 8 


Who may hold a cuſtomary court ii. 6 
Manner of holding it - zi. 2 

—Stile of „5 - ii. 30 

When to be held — — ii. 19 


Whether it can be held by the grantee of the inhe- 
ritance of all the copyholds 1 in a manor i. 18. 


. - 
Cours held in the open air — 55 
— nunec'er trees, 1 . 13 
in the gates of the city it, 25. 
The manor-houſe called “ the Court” il. - 
- + Sun dat. 
Creditors—Surrender ſupplied i in their favour, i. 130, 
I 
: 1 againſt aſlignees of a ba i. 1 is 
2 De ns | Criminal 
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236 - INDEX. | 


| / N age 
_— | Criminal Furiſdiftion—under the feudal laws * 2 
Cruſades - - i. 150 
| 38 Cui in vita - ii. 36, N. (g), 189 
a | Curie What, Kc. Ps ii. 68, 70, 93 
* P21” ' —only by Tae” 3 of n lands i. 273. 
| | 5 ii. 71, 92 
A — may be of a truſt. 4 - ti. 80, 95 
| ————— without iſlue i. 273-4. ij. 93 
cannot be defeated, as Freebench, ii. 94 
Aſſignment of - — ii. 93 
of whom the tenant ſhall hold . 337 
— Shall do ſuit - ii. 175 
The huſband entitled though the wife was not 
1 A admitted — „„ 
. | So he may enter without being admitted himſelf 
| i. 247 
| ; Admiſſion of tenant by the curteſy n 
E Fine - - „ 0 
I | Cufton—Its nature and requiſites - ii. 55 
how tried -+- 8 ii. 56-9 
taken ſtrictly 2 „ th. 59 
—running with the land CCT 
—extinguiſhed 9 j. 368, ii. 86 


—ſor tenant for life to name his ſucceſſor i. 43-4, 


| 

| 

| 

| 

| 

| 

| 

| | Sx Deſcent / 
N. (b), 308, 311 
| 


— leaſh, if lord refuſe licence” > zii. 0 
to deviſe copy holds without a ſurrender to will 
ii. 74, N. J. 


r Court. SEE Gurt. 
e Land not held « at the will of the lord” 


i. 41 
-—Devide of, 1 be executed according to the 


ſtatute of Frauds | 5 i. 131 
: Damagei—s | 


| 
| 
| 
| 


92 INDEx. 


D. 


Page | 


Damaget—on Plant! in the nature of a writ of dower, 


vol. ii: 91, 188 


Feen en,, i. 321 
| —for rent, Quære, ii. 181, N. (e), 182-3 
Defeaſance — . — 1. 116 
Demeſnes— what — — i. 6 
Copyholds are demeſnes e i. 32 
Deſcent—Cuſtom as to - . 47s 07 
SEE Cuſtom. n 8 

Change of, on a re- ſurrender — i. 121 
Deſcent of an equity, &c. - i. 120, 215 


An e truſt wan be for the heir at common 
law — . 
Deſcent of the fee acquired by recovery of a te- 


nant in tail „I. 102, N. 1) 


An occupant does not take by deſcent i; 313 
Cuſtom as to deſcent is extinct on ins 


i. 368. 11. 65, 86 


Dateien * an heriot „ 


Deviſe—Of an equity in copyholds i. 60, 124, 211 
Of an executory or Contingent intereſt i. 211 
Cuſtom to deviſe copyholds without a ſurrender to 


will = - bo 6 a 
Deviſe of copyholds how to be executed i. 129, of, 
of Cuſtomary lands V 
Surrenderee may deviſe withoat ſurrender i. 102 
But not an heir - 1. FOR; 193-4 | 

0 SEE Vill. N | 
Diſpenſation of forfeiture 1 i. 349 
Who may diſpenſe _ = i. 349. ii. 112 


„What 


297 


266 NE INDEX. 


1 


Page 
What ſhall be a diſpenſation vol. i, 351-2. ii. 178 
« But there muſt be notice or there ſhall be no diſ- 
penſation | i. 350 
What acts may be diſpenſed with i. 350-1 
Diſſeiſin—cannot be r of a copyhold 1 11. 
5 ii. 77, 147 
Surrender to a diſſeifor of a manor- -./.. 1. 73 
—Admiſfion by - 2th 1. 255 
But he cannot grant - 2 i. 7. 75 
5 nor diſpenſe with a forfeiture + $480» 
ii, 112, 113 
—Plaint in nature of - li. 35 
Heriot on the death of the diſſeiſen ii. 146 
- Diſftreſs—for heriot et 1 


— — not within the ſtatute 7 Hen, VIII. 
OS 21 Hen. VIIE. c. 19. 11 Geo. 11, k. 19. 


5 168, N. 650 

E for not doing ſuit „„ 

_ far tent — ii. 180, 182 
E for corporal ſervice 5 S ii. 184 
| Dower—Plaint in the nature of a writ of © ti. 36, 
N. (2) 
Sex Freekench, 5 
Due-days 35 85 ͤ iin 100, 8G 


E. | 


Ejectione auflodiz—ARion in the nature of, lies mw A 
guardian by cuſtom - ii. 109, N. (5) 
Zjeciment— By an heir before admittance i. 244, 246 
And, after admittance, a copyholder who took 
under a ſurrender may lay his demiſe before i. 104 

A biſhop 


INDEX. 


9 5 Page 
A biſhop being lord may maintain ejectment 
for waſte done the vacancy of the ſee 
Dol. i. 55 
Don A leaſe af. a copyhold - — mY 
Election Of the lord's election as to heriots i. * 
N. (x), 143 
Bafrexchiſement—What - * 2,203 
How effected — * — i. 362, Cc. 
Modes of enfranchiſement - i. 365 
Releaſe of the lord #5 ly lM i. 366 
Who may enfranchiſe - i. 363 
The lord tenant for life, De. cannot enfranchiſe 
2 abſolutely - - 1. 363 
Enfranchiſement to tenant for life ſhall be for the 
benefit of thoſe in remainder alſo i. 304 
On enfranchiſement the lands are ſevered from the 
manor „„ 


And therefore no 1 can | be reſerved to the 
lord who enfranchiſes — = „ d« 007 


go the cuſtoms which attached to the lands as copy- 


hold are gone - i. 368. ii. 66, 86 
So of common 5 1 i. 368 
Form of enfranchiſement „ Þ 
Zntails—Hiſtory of 3 i. 147, Ce. 
Of copyholds = i. 149, 153, Ge. 
Of a truſt. - „ 
Modes of deſtroying an entail of copyholds EE 
: | i. 16x, Ce. 
Recovery | - i. 161, Cc. 180 
Fine - rj ii. 39, 41 
Forfeiture and re- grant 8 bs 15 Se. 
Surrender Fa EET UE © 
Grant of the freehold e ib. 
—Of the legal eſtate 8 4 179 
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INDEX, 
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Preſumption bend” - vol. i. 182 
Relief in equity 2 1. 181 
Leaſe of tenant in tail, by licence ii. 120 


Ex prop ſoni viri not within ſtatute Hen. v1t. 


i. 185, N. (x). ii. 193 

An e entail not docked by deviſe only _ 
| | i. 124, 180 
Tt a tenant in tail enter into a contract for ſale of 
his copyhold, and die without barring it, Mis iſfue 
hall not be decreed to convey 1. 240 
Entry Heir, or perſon taking by act . law, may 
enter before admittance , = 244, 247 
But not a ſurrenderee - i. 248 
Entry by the lord for a forfeiture muſt be within 
20 years (,) — i. 345, N. (o) 
Equity—in copyholds—how transferred i. 53, and 
N. (4), 60, 124, 131, 210, 211. 


1s not the ſubject of a ſurrender i. Tor 
Nor can it be forfeited = 1. 27, 226-7 
Equitable entail | - i. 159, 179, Cc. 
Recovery — — i. 180 
Equity of redemption, releaſe o i. 720 
T Deſcent of i. 120, 215 


Error In a cuſtomary- court, how redreſſed, ii. 38 


Eſcbeat Grant of eſcheated lands by copy i. 36 


by what lord they may be granted i. 38 
Eſcheat not ſubject to a truſt - i. 216 
—ſubject to dower or freebench ii. 85 
—— to leaſe by licence, VF 


Aas to extinguliament of cuſtom on 1 : 
* ii. 65, 86, N. (z) 


——s⁵—Ü—Q — bene, f. 160.2 
| Copyholds, immediately on their eſcheating, decome 
extinguiſhed * 3 — i. 36041 


Efſugn 


INDEX. 


Eſſoign =_ — vol. ii. 33, 177 


* ene ſhall not operate as an eſtoppel 


i. 60, N. (t), 210-11 
Court-rolls no eſtoppel i. 10 ii. 45 


Eſovers—8E E Botes. 
e lies for an eſtray before ſeizure 


- i. 198, Cc. 210 
how transferred 's en 

Truſt, how conſtrued mW 1.42136 
Ex gravi querela - - 4. 130 


ii. 162, N. (z) 


Foilincs—Court-rolls — i. 306. ii. 46 
Doof a fine - — i. 306 
—of a cuſtom _ - - li. 57-9 


Imp Intereft—of copyholds—how created 


Extent If a copyhold eſcheat, and the lord grant, 


- 


Of extinguiſhment by ſurrender - i. 73 
By ſurrender to a diſſeiſor of the manor. i. 75 


and then an extent be iſſued, the copyhold ſhall 


not be ſubject to it — i. 45 


But if the copyhold be extended before grant made, 


it's demiſable property will be deſtroyed i. 46 


| Leaſe by licence extendible - i. 301 

eee ſhall be i. 545 90, 354, &c. 
5 . ii. 86 
How effected 1 9985 


i. 354, Ce. 359 


By grant of the freehold the copyhold, though en- 


tailed, ſhall be extinguiſhed Ii. 178, 355 


But a remainder ſhall not be extinguiſhed by the act 
of the tenant for life 3 


Copyhold on extinguiſhment falls into the manor, | 
and ſhall follow it in it's deſcent, &c. i. 38, 75, 
. 360. ii. 75 De. 30 
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Page 
Fair not grantable by copy — vol. i. 32 
Falſe Judgment does not lie on the deciſion of the 
cuſtomary-court 1 ii. 25, 38 
Fealty—Origin, &c. of 3 i. 263 
Form of the oath 1 - i. 265 
Not to be ſworn by attorney I. 288,. 264 


Quaker relieved in equity as to the oath i. 258, 353 
| Sworn 1 in reſpect of the particular tenements 


| i. 267, 2090 
Fee conditional | — i. 148, Sc. 160 
—of copyholds _ - > e oc. 
Fee upon a 1 allowed in a ſurrender of copyholds 
| "þ 198, Ee. 
though it may be in a will of them i. 210 
Feme covert ſurrender by i. 63, 77, 78 
Io the uſe of her will - 1 
Fele - — i. 265 
Cannot make, but may be an 1 attorney i. 65-6 
Shay not forfeit for non-admittance, &c, i. 234, Ee. 
338 
Fine . 2 i. 319, 320 
The lord cannot grant to his wife „ 31 
But a copyholder may ſurrender to the uſe of his 
wife 8 - ; i. 65 
er Huſband and Wie. 11 
Feuda - - - 43 
Feudal SyſtemIt's origin and progreſs 1 Se. 
Feudum Novum * „ in” 
Fine Defined — om i. 286 
Diviſion of JJ 


Is 


INDEX. 


Page 
Is a conſequence of admittance vol. i. 262-3, 286, 
| 302, 314 
And therefore admittance cannot be refuſed till the 
fine be paid - - i. 263, 287 
Nor need the fine be tendered till admittance be 
actually made _ - i. 287 
Is payable only by cuſtom T 
On licence to alien i. 285, 287, N. (x) 322 
Due on change of the lord - i. 285 
Doof the tenant . i. 286, 293 
As to a perſon having an authority only i. 294 
Bailiff _ - - i. 295 
Bankrupt - > a i. ibid. 
Ceſtuy que truſt — 2 i, 293 
Common (tenant in) - i. 299, 312 
Coparcener - -. i. 298 
Covenantee - - i. 294 
. Curteſy (tenant by) ws i. 300 
Diſſeiſee f - 51> i. 292 
Equity of redemption = i. 294 
Executor - - 1. 301 
Feme covert — FFF 
Freebench - - i. 299 
Guardian - =" 1. 273, 2056 
Heir — 5 „1. 200; 202 
Huſband of a feme termor S — l 
»»wÿHSVDL ” = i. 319, 320 
ee ͤ 8 i. 298, 312 
Leſſee with licence i. 301 
Life (tenant for) - 3 
— Several lives - nM i. 312 
Occupant -— = - 1, 302, 313 
Particular tenant - >. i. 296 
Recoveror - - - i. 304 
h „ R 2 Releaſee 
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Releaſee = - vol. i. 292, 295 
Remainder man - i. 296, Cc. 311 
His heir or grantee - i. 297, Cc. 
Reverſioner Os ” i. 298 
Eis heir or grantees — = „ x 
' Surrenderor taking a new eſtate | i. 288, Cc. 
A perſon taking on a ſurrender by a particular te- 
nant and remainder man „ I. 303 
by coparceners - i. ibid. 
by joint-tenants and tenants in common i. 304 
A perſon continuing the {ame eſtate i. 292 
What lord may claim fines - 1. 285 
—[f not paid they belong to his executors i. 321 
Fine certain — 55 i. 305 
—uncertain _ — — i. 306 


How proved whether certain or uncertain i. ibid. 


lou aſſeſſed — i. 307, 314, 316 
Several tenements muſt pay ſeveral fines i. 303, 316 


When reſtricted and when not 1 308 
According to the improved annual value i. 316 
Reaſonable, and how ſhown to be ſo i. 307, & N. (7) 


Apportioned — 1. 296, 312, 313 
When a fine is to be paid — . % 
Where - — = i. ibid. 
Demand 8 — . 818 
Refuſal - — i. 307, 314-15 
Tender WG i. 287/317 
How recovered 3 i. 310, Oc. 
Fine — Of levying fines eee ii. 39 
| Forfeiture—Nature of — f — 1. 324-5 
The cauſe of forfeiture muſt be a * act 

„ 3% 42 
What mall be the cauſe of * -. 101d. 
Crime; treaſon or felony ß i. 325, 348 


—Outlawry 


INDEX. 


. | Page 
—Outlawry - - wal. i. 326 
Alienation ;—as to bargain or ſale i. 327 
Covenant _ i. 328 
—Feoffment - - i. 326-7 
Fine — 8 i. 326 
— Leaſe Rb al >, 96 $26 
Recovery 9 i. 329 
— Surrender in court - — i. 328 


Refuſal of ſervices i. 329, He. ii. 177, 180, 184 


Non-admittance i. 234, 237, 330. ii, 96, Cc. 


Non- payment of fine i. 315, 317-18, 330-1 
Waſte — 1. 331, 333 
Tearing; Ce. rolls 1433 


What ſhall be forfeited ;—waſte, Cc. in one tene- 
ment, that only iha!l be forfeited = i. 334 
But if in part of one tenement, the whole of that 
tenement ſhall be forfeited — "430 
In particular eſtate, ſhall be no rflturs' 0 the 


remainder or reverſion 1. 194, 237, 336 
Leaſe by licence ſhall be forfeited by the acts of the 
lleſſee, but not by thoſe of the leſſor i. 336 
So the eſtate of the copyholder thall not be for- 
feited by the acts of the leſſee PR, i. 336 
Who may forfeit and who not—A perſon wrong- 
fully admitted — „ aa 
—Coparceners 8 „ 04- WIS 
Feme covert - - "4,490, 340 
Guardian - - i. 339. ii. 107 
_ Huſband ls. 2127 4, a4, Ye0- 1 Soy 
Infant — e i. 337 
Joint-tenant 8 +: 9 
. Lefſee 2 5 0 i. 336 


Particular tenant, Remainder man, and reverſioner 


1. 194, 237, 336 


R 3 Surrenderee 
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INDEX. 


Page 


| Surrenderee _ - wol, i. 101 
Who ſhall take advantage of a forfeiture— The lord 
166 and not the king — 0 
Not the copyholder in remainder i. 195, 197, 341 
Dominus pro tempore — i. 342 
Heir - — i. 344 
Coparceners . - i. 345 
Alienee, Cc. . - i. 344 
Lord in remainder - „„ 203 
Biſhop, for acts done during the vacancy of the ſoe 
/ 1. 344-5 
Grantee of the freehold - - - 14463 
How to be taken advantage of - i. 345 
The lord muſt prove the cauſe of forfeiture i. 349 
Forfeiture not favoured =» i. ibid. 
Relief in equity — 332 
On forfeiture, the copyhold becomes extinguiſhed 
1, 360 
SEE Diſpenſation. | 
Forfeiture and re-grant—a bar of an entail i. 175 
Entry of, on the roll 33 * 1; 276 
Formedin ' = - i. 156, 158 
Plaint in the nature of 3 I. 35 
The count muſt be on the gift of the copyholder, 
and not on that of the lord — i. 36 
If erroneous judgment be given, relief may be had 
in equity — — fi. 38 
Freebench— What 5 — 11. 68 


Claimable only by ſpecial cuſtom 0 - M73 
How it differs from dower at the POPE 


73 
Does not attach till the death of he a. ii. 7b, 
How it may be defeated - ii. 74 
No freebench of a truſt - ii. 79 


But 


INDEX, 


Page 

But the widow taking her freebench, ſhall take it 
| ſubject to a truſt Noe ©. vol. ii. 82 
Claimable againſt the lord on eſcheat li, 85 
: —Grantee of the freehold * ii. 15. 


Where the huſband was not admitted ii. 245 


In caſe ſurrenderor or ſurrenderee die before ad- 


mittance - i. 103, 105. ii. 76 
Whole or part of the lands — ii. 87 
— Of the rent — „ „ 

For life, widowhood, &c. — ii. 76, 
Is a continuation of the huſband's eſtate ii. 89 
Aſſignment 4 ee M il. 36, N. (g) 90-1 

Admittance — - 1. 272 

Fine - - i. 299 

When the widow * or may not enter before ad- 

mittance | i. $9, 90 


Oft whom the widow ſha hold ii, 1:37, 154-3 
She ſhall do fuit ” — il. 175 
Free hold —Of premiſes held bs copy is in the lord 


i. 44, 61, 193 


Grant of the freehold of eſtates by copy i. 18 


Sep Extigguiſbment and Enfranchiſement. 


Free- uiters ps - i. 8, 9 
Not ſworn between party and. party without cuſ- 
tom — — PIETY 10 
SEE Homage. 
| ; 
Gare: Tice adminiſtered i in the gate ii. 15 


Grant Defined 4 yg „ 


Who may grant and who not | 
Bailiff 3 ROT - 1. 30 
R 5 Committee 
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Miuſt purſue the cuſtom = _Þ 41, &c, 


INDEX. 
Page 
Committe of lunatic - vol. i. 24, N. (m) 
A perſon having a conditional or defeaſible intereſt 
1 | i. 26 
Deputy ſteward 5 * 9 
Diſſeilor © = 8 „ - 
Dowreſs a 1% i. 25, 28 
-Eccleſiaſtic — - i. 26 
Felon - - i. 27 
Grantee of the freehold of all the copyholds in a 
manor a - . 18 - 11,8 
— Of one 4 * - i. 20 
Guardian - — — . 
Huſband and wife — — i. 26 
Ideot | | - - — 1 24 
Infant — — — 1. tb, 
Joint-tenant . - i. 26 
Lunatic | Ws FO - 1. 44 
Outlaw a | 5 i. 24, 27 
A perſon having a particular intereſt, i. 25, 28, 
39, 45 
— Though the latter, it is ſaid, cannot grant in parcels 
| i. 25, N. () 
Perſon having an unlawful intereſt i. 28, 75 
Steward 9 8 | — „ 1. 
— deputy | . ä = 
—deputy's ſubſtitute gy 4 ny j. 10, 
Who may be a grantee — 1 
What may be granted 1 I. 
Grant of waſte-lands * „ 
with aſſent of homage  _ = 1. 33 
Lord not compellable to grant — i. 43 
Grant out of court - i. 30 
In reverſion - = 1. 37, 3,47 


— 48 


Page 

Aas to eſtate - - vol. i. 46 
 —ſeryices, c. - 8 i. 48 
Form of a grant — i. 49, and ſee 113 
Guardian In chivalry _ = Moo 
—in ſocage e — ii. 100 
Of copyholds by cuſtom - 41, 76, 
—Wwithout =— - ii. 101 


—under the ſtat. 12 Car. II. — 


ii. 102, 196 


—under the ſtat. 9 Geo. cap. 29. i. 234, 319, 320. 


Duties and power of — 

Appointment of - 5 

Forfeiture of wardſhip 2 
Revocation of 8 5 


Guardian ſhall not be admittd— 


—ſhall not fit on the homage — 


may have an action in the nature of an ejectiane 


* 


ii. 102 
ii. 105 
ii. 109 
ii. 107 
11, 108 
1.272 
ii. 106-8 


cuſtodiæ —— — ii. 109, N. (5) 
Grant by a guardian-lod 8 — 44. 25 
'AilemlSoa by © = - i. 255, N. (6) * 
Surrender by - „ 

H. 

Habendum How conſtrued - i. 112 
Ai.aſter ſurrenderor's death 5 i. 198 
Hall jJuſtice adminiſtered in - ii. 16 
Hallmote 5 — i. 8 

Heriot. Nature of — 5 1. 126 
Derivation of the term - ii. 127 

Whether originally gratuitous - ii. 130 
Military . ii. 126, 138-9 
Villein i < ©: | +. 3. 338, 11 19 


Cuſtom 
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Page 
Cuſtom — 1 vol. ii. 131, 145 
Service "- | 2 »; R6/ 3432 
Suit — — ii, 163 
Confounded with the relief - ii. 128 
Commuted for money - „ 1% 127 
_—Beſt beaſt = „ii. 129, 138-9 
| —beſt inanimate good ii. 129, N. (n) 138, 142 
Sum certain in lieu of — ii. 143-4 
Dior beſt beaſt Wt * it. 143 
V no beaſt 8 - ii. 143 
No charge on the lands — ii. 142 
Preſcription for * ii. 134 
Due on tlie incoming of a tenant ii. 145, N. (4) 
on death - - il. 133 
Don the death of a tenant in fee-ſimple ii. 134, 
N | 8 145, 157 
— a lc eſtate ii. 134, 157 
Ceſtuy que truſt > - ii. 151 
Common (tenant in) — Ai. 149 
Corporation wy ii. 155 
Curteſy (tenant by) - il. 137, 152 
Diſſeiſee . FFF 
Dowreſs n ii. 137, 152 
Feme covert - w r 
Huſband in the right of his wife ii. ibid. 
Jutereſſe termini — ii. 150 
Joint-tenant— — . 
Meſne 8 . 11, 146 
Parcener - — ii. 148 
Particular tenant - — ii. 149 
Partial intereſt (tenant of) ente by act of law 
Mp ii. 134-138, 156-8 
Remainder- man — ii. 149 
Reverſioner — 3 ii, 149, 158 


5 Sole 


Page 


Sole tenant - - vol. ii. 148 
Stranger eee ii. 140 
Surrenderor * ii. 147 
Widow — . 85 ii. 1% 152 
On alienation 1 - ii. 133, 155 
-—of a particular intereſt - ii. 156-8 
—of part of the lands — ii. 159 
Multiplication of - ii. 159 
Several tenements 3 „ 135 
Extinction of — ni. +260, 162 


The property in the beaſt or good becomes imme- 


diately veſted in the lord on the death or aliena- 


tion of the tenant e I08-- - 
Who may, therefore, ſeize it - ii. i hid. 
Vor bring his action F 
Vor file his bill for a diſcovery ii. 162, N. (4) 
—or diſtrain - — ii. 167 
Alienation by the tenant of his chattels to defraud 
the lord of his heriot - iii. 141, 168 
Homage—and Homagers . 1 
Curteſy (tenant by) = i, 27 fl. 7 B39 
Feme Couert 1. 273 
Feme ſole . - i. 275 
Guardian 8 . ii. 106 
Heir before admittance - i. 246. ii. 176 
Huſband N — „ 
Villein . — i. 11 fi. 4—6 
Widow - „d. 274-5. ©. by 
—ſhall be made but once 3 ͤöß o ß © 32 
Honour - 5 * + 
Huſband and Wiſe—Grant by — i. 26 
Surrender - 8 i. 63 
Admittance - | — 1. 265, 272 
Fine — — - i. 300 


Forfeiture 
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| Page 
Forfeiture - 5 8 vol. i. 338 
Surrender by huſband alone no diſcontinuance of the 
_ wife's eſtate - — i. 65,99 
Huſband cannot grant to his wife - i. 31 
But may ſurrender to her uſe 5:6 th. BY 
He cannot make an attorney to ſurrender the wife's 
lands - — - i. 66 


He ſhall do the ſervices — i. 273. ii. 207 
Seifin in right of marriage i. 272, a - 300. 

ii. 107, 151-2 
If feme ſeignioreſs marry a copyholder, the copy- 


hold ſhall be ſuſpended - i, 358, 359 
1. and ]. 

Implication—In a ſurrender . 
Admiſſion by 2, + be $08 
Surrender by | — — i. 58 

Incliſure Forfeiture by reaſon of . 423 

Indictment—By the copyholder, on the entry of the 

lord — — i. 45 

Infant—Admittance of- i. 234, 272. ii. 102 

Fine — . 1. 319, 320 

Forfeiture bß— i: 22, 337. . 98. 
—Grant - - 0 
Surrender — - 4, 1. 63, & N. (3) 
Cannot make an attorney 2 Ii. 65,6 
except as to admiſſion 18 1. 234-5 
Shall not do ſuit ii. 175 
Infant en ventre ſa mere—Deſcent to, of Borough- 
Engliſh lands — - ii. 64 


Inj unction—- 


INDEX. 


Page 
Injunftion—By lord in remainder to ſtay the*felling of 
timber, under the licence of the particular lord 
vol. ii. 114 
Inveſtitur. Origin of the term — i. 260 
Foint-tenants—How created - i. 110 
Admiſſion of - | 1. 272, 277 
Fine - — 5 1 
Forfeiture by - 1 
Grant = - - i. 26 
Partition a - ii. 194, N. (e) 
.. Releaſe - - — i, 61 
Suit — - ii. 179 
Surrender — — i. 61, 65, 126 


If one joint- tenant of a copyhold purchaſe the ma- 
nor, it ſhall be an extinguiſhment of the whole 


i. 356 
Fointure—Of copyhold lands ü 
K of, under the feudal laws, 
0 i. 1—8 | 
Sex Courts, 
K. 
' King—The repreſentative of ſociety i. 4. ii. I, 197 
Cannot be a copyholder - i. 31. ii, 176 
L. 


. years of a copyhold by licence i. 242-3, 
| 301. Ul, 37, 113, 121, 122 
—-for a year before admittance _ E 
Leaſe as a cauſe of forfeiture i. 326-7, 336 338-9 : 
SEE Licence. 
Leet— — ä "Wo ii. 3. 
| | Licence 


INDEX. 


| 1 50 Page 
Licence to aliene— - vol. i. 287, N. (x) 322 
_ —to demiſe - $201, . 111 
What lord may grant a licence 1 
—ſteward l „fn. , 
Don condition BE, ii. 119 
granted to a tenant in tail to leaſe it. 120 
Forms of license - 11. 121 
Life, tenant for—Cuſtom to name nis ſucceſſor 

: i. 43, N. (5) 

—on payment of a certain ſine i. 308, 311 
Limitation—Plaints within the ſtatutes of li. 37 
hut not an action for a fine i. 321 

Lord The repreſentative of his clan i. 4. ii. 1, 197 

Holding in capite - - i, © 
Mejne - - „ 
Poſſeſſed of the judicial and military power i. 8 
"Be B+ 


—and may hold kis own cuſtomary-court ii. 22 
—in which he is judge - i. II, 249, ii. 23 


Land chancellor i. 90. ii. 24 
Cannot hold of himſelf — i. 30, 280 
nor be ad mittelt n i. 280 
What lord may admit - i. 254-5 
— may grant „ i. 24, 28 


—— may take a ſurrender a i. 67, 74 
| may diſpence 1. 349, 350. i, 112, 113 


M. 
Mandamus—To hold a court . ii. 19 
—to compel admiſfion = i. 51-2, 240, 244 
Manor —Origin of = i. 5, Cc. ii. 197-8 
Etymology of the term — - 1. 7 


Muſt 


INDEX. 


Page 
Muſt have a court and ſuitors =» vol. i. 8 
Manor in reputation and in groſs =- i. 21, 22 
Creation of - ** 
Whether it can be granted by os; 1. 32 
Diviſion of manors — n TG BL 
Separation of the cuſtomary part from the free i. 18 
Suſpenſion of a manor - - i. 21 
Deſtruction of — 5 i. 1b, 
Manor hood. — > i. 8, N. (i) 
Marl Copyholder may dig for marl without a ſpecial 
cuſtom _ . - Be 3 
Meſne Lords — — Fo - 1,6 
| Mines—Copyholder cannot dig for mines without a 
ſpecial cuſtom - - 1. 333 
Minute- Boot. — — n. J 43 
Monſtraveruni— Rn, - ii. 178 
| Maonte- Hill = =” e = — „ a IT 
3 in the nature of 6; Wy - 
N. (e) 
e 0 coprhodls 1 8 i. 116, Cc. 
Aortmain—Copyholds within the ſtatute of ii. 192 
F,, - i. 23 
Mute- Hill i - - ii. 11 
N. 
Night—Court held in the > „ . 3x7 
Notice Of holding a court - H. 28 
Novel Diſſeiſin— . ii. 35 
Oo | 
Oath—Of fealty _ - 3 
of the homage to preſent, c. Aa. 
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INDEX. 


Page 

Quaker relieved in caſe of his refuſal to take the 
--,".:ath - vol. i. 353. ii. 34, N. (4) 
Occupant—Of copyholds i. 302-3. ii. 196 
Fine on admiſſion of e i. 313 

P. 

Palace — — - il. 18 
Parceners—Of their holding courts = li, 6 


SEE Coparceners. 
Pardon The king's pardon for felony does not purge 


the forfeiture as to the lord 5 J0-6 
Parling- Hills— — | — R. 11 

Parol—Will of copyholds by Rn = 
Partition—By copyholders = ii. 194, N. (e) 
Peers — Trial by — - g. Ne $ 
Per—in the Per — * . 30 
Petition. To the lord as chancellor ii. 24, 48 
Place - Manor-houſe ſo called 5 ii. 18 
Plaint—Copyholder muſt ſue in the WR 
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Pofi—Plaint in the nature of a writ of entry in the po/? 


- — — ii. 36, N. (g) 
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Quaſter— Relie ved in caſe of an oath i. 266, 353. 


5 ii. 34, N. (4) 
Juia Emptores— Stat. of - — . 12 
Did not extend to tenants in capite . . 
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